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(L.C. No. 01 JV 001168)

STATE OF W SCONSI N ) I N SUPREME COURT

In the Interest of Jerrell C J., a person
Under the Age of 17:

State of W sconsin, FI LED
Petitioner-Respondent, JUL 7. 2005

V.
Cornelia G dark

Cl erk of Suprenme Court

Jerrell C. J.,

Respondent - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed.

11 ANN WALSH BRADLEY, J. The petitioner, Jerrell C. J.,
seeks review of a published decision of the court of appeals
affirmng a delinquency adjudication and the denial of a
post di sposition notion.! Jerrell was adjudged delinquent for the

commi ssion of arned robbery, party to a crine.

! State v. Jerrell CJ., 2004 W App 9, 269 Ws. 2d 442, 674
N.W2d 607 (C. App. 2003) (affirm ng a delinquency adjudication
and the denial of a postdisposition notion of the circuit court
for M| waukee County, Francis T. Wasiel ewski, Judge).
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12 This case presents three distinct but related issues.
First, Jerrell contends that his witten confession to the
police was involuntary. Second, he asks this court to adopt a
per se rule, excluding in-custody adm ssions from any child
under the age of 16 who has not been given the opportunity to
consult with a parent or interested adult. Third, he asks this
court to adopt a rule requiring police to electronically record
all juvenile interrogations.?

13 W agree with Jerrell that his witten confession to
the police was involuntary under the totality of t he
circunstances. However, we decline to adopt his proposed per se
rule regarding consultation with a parent or interested adult.
Finally, we exercise our supervisory power to require that all
cust odi al interrogations of juveniles in future cases be
el ectronically recorded where feasible, and wthout exception
when questioning occurs at a place of detention.® Accordingly,

we reverse the decision of the court of appeals.

2 Additionally, Jerrell asserts that (1) his witten
confession was not sufficiently corroborated to support his
del i nquency adj udi cati on, and (2) he did not know ngly,
vol untarily, and intelligently waive his Mranda rights.
Because we conclude that his confession was involuntary, we do
not address these issues.

3 W use the term"juvenile" in a manner consistent with the
Juveni | e Justice Code:

"Juvenil e" neans a person who is less than 18 years of
age, except that for purposes of investigating or
prosecuting a person who is alleged to have violated a
state or federal crimnal law or any civil law or
muni ci pal ordinance, "juvenile" does not include a
person who has attained 17 years of age.
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I

14 Shortly after mdnight on Saturday, WMy 26, 2001,
three young nen robbed a MDonald' s restaurant in M| waukee.
Each was wearing a ski mask and hol ding a gun. Two of the nen
went to the kitchen and ordered enployees to lie down on the
floor. The third went to the office, where the manager put
$3590 in the robber's bag. Al three nmen then left.

15 One person, an enployee suspected of unlocking the
door for the nmen, was detained by police later that norning.
Three others were detained and arrested as suspects on Sunday
eveni ng. On Monday norning, at approximately 6:20 a.m, 14-
year-old Jerrell was arrested at his hone. He was taken to the
police station, booked, and placed in an interrogation room

16 In the interrogation room Jerrell was handcuffed to a
wall and left alone for approximately two hours. At 9:00 a.m,
Police Detectives Ralph Spano and Kurt Sutter entered the
interrogation room The detectives introduced thenselves,
renmoved Jerrell's handcuffs, and asked him sonme background
guesti ons. Jerrell stated that he was 14 years old and in
ei ght h grade. He al so provided the nanes, addresses, and phone

nunbers of his parents and siblings.

Ws. Stat. 8§ 938.02(10m. All references to the Wsconsin
Statutes are to the 2001-02 version unl ess ot herwi se not ed.



No. 2002AP3423

17 At 9:10 a.m, Detective Spano advised Jerrell of his

Mranda rights.* The detectives then began to question Jerrel

about the arned robbery at MDonald's. Jerrell denied his
i nvol venent . The detectives challenged this denial and
encouraged Jerrell to be "truthful and honest” and "start
standing up for what he did." Jerrell again denied his

i nvol venent. The detectives again challenged this denial.

18 At tinmes in this exchange, Detective Spano raised his

voi ce. He later explained, "I'm raising ny voice short of
yelling at him. . . there were points | needed to nake, and |
needed to make them with a strong voice. But not yelling."
Jerrell described the "raised voice," stating, "lI'm not quite

sure but it's like he was angry with ne. That sort of tone in
his voice." Jerrell indicated that it made him feel "kind of
frightened."

19 During the questioning, Jerrell was afforded food and
bat hroom br eaks. He was kept in the interrogation room unti
unchtinme. At lunch, he was placed in a bullpen cell for about
20 mnutes where he ate. The questioning resunmed about 12:30
p. m In the interrogation room Detective Spano said Jerrell
"started opening up about his involvenent and everybody el se's"

somewhere between 1: 00 and 1:30 p. m

4 Under Mranda v. Arizona, 384 US. 436 (1966), persons
facing custodial interrogation nust be warned that they have the
right to remain silent, that anything they say may be used
against themin court, that they have the right to an attorney,
and that an attorney will be appointed for them if they cannot
af ford one.




No. 2002AP3423

10 It is wundisputed that "several tines" during the
interrogation, Jerrell asked "if he could nmake a phone call to
his nother or father."®> Each time Detective Spano said "no."
Detective Spano later testified that he "never" in 12 years
allowed a juvenile to contact parents during interrogation
because it could stop the flow or jeopardize it altogether. He

expl ai ned:

If I don't have any control about what he can say over
t he phone or what he can do when he has got the phone
in his hand, | don't think it is prudent or proper to
I et himdo that.

111 At  2:40 p.m, over five-and-a-half hours after
interrogation began, and eight hours after he was taken into
custody, Jerrell signed a statenent prepared by Detective Spano.
Init, he admtted his involvenent in the MDonal d' s robbery.

112 Jerrell subsequently noved to suppress his witten
confession, claimng that it was involuntary, unreliable, and a
product of coercion. The circuit court denied the notion.
Jerrell was then tried wth a co-defendant and adjudged
del i nquent for commtting armed robbery, party to a crine.

113 After hi s adj udi cati on, Jerrell filed a
post di sposition notion seeking a new trial on the basis that his

confession was unreliable, untrustworthy, and involuntary. The

® It is unclear from the record whether Jerrell asked for
his parents before or after he started opening up about his
i nvol venent in the crine. However, the issue of timng is
irrelevant, as Jerrell is not seeking to suppress any oral
statenents he nade to police. Rather, he is seeking to suppress
his witten confession that cane at 2:40 p.m, well after his
attenpts to talk to his parents.
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notion focused on inconsistencies between Jerrell’'s statenent
and that of eyew tnesses and other participants. Again, the
circuit court denied the notion. It found the discrepancies
between Jerrell's statenent and the other evidence were not
mat eri al . Additionally, it concluded that the statenent, under
the totality of the circunstances, was vol untary.

14 On appeal, Jerrell nmaintained that his confession was
i nvoluntary. He asserted that the police officers should have
granted one of his several requests to call his parents, which
were all made prior to the signing of the witten statenent
The court of appeals affirned the circuit court, concluding that
it did not err in denying Jerrell's notion to suppress the
witten statenent. In doing so, however, the court of appeals
cautioned that "a juvenile's request for parental contact should

not be ignored.”™ State v. Jerrell C J., 2004 W App 9, 91, 269

Ws. 2d 442, 674 N.W2d 607 (Ct. App. 2003).

115 Finally, the court of appeals wote separately to
express its grave concern with the issue of false confessions
made by juveniles during custodial interrogation. Id., 1924-

32. Its opinion concludes with a call for action:

It is this court's opinion that it is time for
Wsconsin to tackle the false confession issue. W
need to take appropriate action so that the youth of
our state are protected from confessing to crinmes they
did not conrmit. W need to find safeguards that wll
bal ance necessary police interrogation techniques to
ferret out the guilty against the need to offer
adequate constitutional protections to the innocent.

Id., 132.
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|1
16 In reviewwng the voluntariness of a statenment, we
examne the application of constitutional principles to

hi storical facts. State v. Hoppe, 2003 W 43, 934, 261 Ws. 2d

294, 661 N W2d 407. We defer to the circuit court's findings
regarding the factual circunstances surrounding the statenent.

Id. (citing Arizona v. Fulmnante, 499 U S. 279, 287 (1991);

State v. O appes, 136 Ws. 2d 222, 235, 401 N.W2d 759 (1987)).

However, the application of constitutional principles to those
facts presents a question of law subject to independent
appellate review. 1d.
11

17 The first issue presented for our review is whether
Jerrell's witten confession to police was constitutionally
vol untary. If his confession was involuntary, its adm ssion
would violate Jerrell's due process rights under the Fourteenth
Amendnent of the U S. Constitution and Article |, Section 8 of

the Wsconsin Constitution. Id., 9136 (citing Rogers .

Ri chnrond, 365 U. S. 534, 540 (1961); State v. MManus, 152 Ws.

2d 113, 130, 447 N.W2d 654 (1989)). It is the State's burden
to prove the voluntariness of a confession by a preponderance of

the evidence. Id., 940 (citing United States v. Haddon, 927

F.2d 942, 945 (7th Cr. 1991); State v. Agnello, 226 Ws. 2d

164, 182, 593 N.W2d 427 (1999)).
118 The principles of Jlaw governing the voluntariness

inquiry are summarized in Hoppe, 261 Ws. 2d 294. There, the

court observed that a defendant's statenents are voluntary "if

7
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they are the product of a free and unconstrained wll,
reflecting deliberateness of choice, as opposed to the result of
a conspicuously wunequal confrontation in which the pressures
brought to bear on the defendant by representatives of the State
exceeded the defendant's ability to resist." 1d., 9136 (citing

Cl appes, 136 Ws. 2d at 236; Norwood v. State, 74 Ws. 2d 343,

364, 246 N.W2d 801 (1976): State v. Hoyt, 21 Ws. 2d 284, 308,

128 N. W 2d 645 (1964)).
119 A necessary prerequisite for a finding of
i nvoluntariness is coercive or inproper police conduct. Id.,

137 (citing Colorado v. Connelly, 479 U.S. 157, 167 (1986);

Cl appes, 136 Ws. 2d at 239). However, police conduct need not
be egregious or outrageous in order to be coercive. Id., 946.
"Rat her, subtle pressures are considered to be coercive if they
exceed the defendant's ability to resist. Accordi ngly,
pressures that are not coercive in one set of circunstances may
be coercive in another set of circunstances if the defendant's
condition renders him or her uncommonly susceptible to police
pressures.” |d.

120 The voluntariness of a confession is evaluated on the
basis of the totality of the circunstances surrounding that
conf essi on. Id., 938 (citing Cappes, 136 Ws. 2d at 236);
Theriault v. State, 66 Ws. 2d 33, 41, 223 N.W2d 850 (1974).

Thi s anal ysi s i nvol ves a bal anci ng of t he per sonal
characteristics of the defendant against the pressures and

tactics used by law enforcenent officers. Hoppe, 261 Ws. 2d
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294, 938 (citing C appes, 136 Ws. 2d at 236). The Hoppe court

expl ai ned:

The rel evant personal characteristics of the defendant

i ncl ude t he def endant ' s age, educat i on and
intelligence, physical and enotional condition, and
prior experience with |aw enforcenent. The persona

characteristics are balanced against the police
pressures and tactics which were used to induce the
statenents, such as: the length of the questioning,
any delay in arraignnment, the general conditions under
which the statenents took place, any excessive
physi cal or psychol ogical pressure brought to bear on
the defendant, any inducenents, threats, nethods or
strategies used by the police to conpel a response,
and whet her the defendant was inforned of the right to
counsel and right against self-incrimnation.

Id., 739 (internal citations omtted).

121 When applying this test to a juvenile interrogation,
we note that "[t]he Suprene Court in the past has spoken of the
need to exercise 'special caution' when assessing the
vol untariness of a juvenile confession, particularly when there
is prolonged or repeated questioning or when the interrogation
occurs in the absence of a parent, |lawer, or other friendly

adult."” Hardaway v. Young, 302 F.3d 757, 762 (7th GCr. 2002)

(citing In re CGault, 387 US 1, 45 (1967); @Gllegos .

Col orado, 370 U. S. 49, 53-55 (1962); Haley v. Chio, 332 US.

596, 599-601 (1948)).

122 Wth the above principles in mnd, we turn to the

present case. Here, Jerrell argues that the police exploited
hi s age, | ack of conpr ehensi on, and ot her per sona
characteristics to overbear his wll. He contends that the

police inproperly denied his requests to telephone his parents
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during questioning. Additionally, he asserts that the length of
his custody along with the interrogation techni ques used by the
police were unfairly coercive.

23 The State, meanwhi | e, maintains that the factors
identified by Jerrell are not enough to render his confession
constitutionally suspect. It submts that the circuit court
found sufficient facts based upon conpetent evidence to concl ude
that Jerrell's confession was not coerced. Accordi ngly, the
State asks this court to hold that Jerrell's custodial statenent
was constitutionally voluntary.

24 In assessing the totality of the circunstances, we
first examne Jerrell's relevant personal characteristics
Here, these include his age, education and intelligence, and
prior experience with |aw enforcenent. We then consider the
pressures and tactics used by the police such as the refusal of
Jerrell's requests to talk to his parents, the length of the
custody, and the psychol ogi cal techniques applied to Jerrell.

25 Courts have long recognized the inportance of age in
determning whether a juvenile confession is voluntary. For
exanple, in Haley, 332 US. at 599, the juvenile's "tender and

difficult age" of 15 was a significant factor favoring the
Suprene Court's suppression of his confession. Li kewise, in
Har daway, 302 F.3d at 764, the Seventh Circuit Court of Appeals
recogni zed that "[t]he difficulty a vulnerable child of 14 would
have in making a critical decision about waiving his Mranda

rights and voluntarily confessing cannot be understated."”

10
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126 We agree with the case law s recognition that "youth

is nore than a chronol ogical fact." Eddi ngs v. &l ahoma, 455

U S 104, 115 (1982). Wile not necessarily dispositive, "youth
remains a critical factor for our consideration, and the younger
the <child the nore carefully we wll scrutinize police
guestioning tactics to determne if excessive coercion or
intimdation or sinple imuaturity that would not affect an adult
has tainted the juvenile's confession." Har daway, 302 F.3d at
765. Sinply put, children are different than adults, and the
condition of being a child renders one "uncommonly susceptible

to police pressures.” Hoppe, 261 Ws. 2d 294, ¢946.° e

®© Scholarly research supports this. For exanple, one

comment ator has observed that juveniles may be nore susceptible
than adults to making fal se confessions for a nunber of reasons.

See Jennifer J. Walters, Comrent, Illinois' Wakened Attenpt to
Prevent Fal se Confessions by Juveniles: The Requirenent of
Counsel for the Interrogations of Sone Juveniles, 33 Loy. U.
Chi. L.J. 487, 504-05 (2002). Because their intellectual
capacity is not fully developed, children are less likely to
understand their Mranda rights. 1d. Additionally, mnors are
nmore likely to want to please and believe police officers
because they are authority figures. ld. at 505. Finally,

because juveniles are incapable of fully realizing the
consequences of their decisions, they may confess because they
believe it is the only way to end a psychologically coercive
interrogation. 1d.

See also Steven A Drizin & Richard A Leo, The Problem of
Fal se Confessions in the Post DNA Wrld, 82 NC L. Rev. 891
944 (2004) (docunenting 40 proven false juvenile confessions,
including five from the infanbus Central Park Jogger case);
Wl sh S Wi t e, Fal se Confessions and the Constitution:
Saf eguards Agai nst Untrustworthy Confessions, 32 Harv. C R -C L.
Rev. 105, 131 (1997) ("Enpirical data suggest that suspects who
are especially vulnerable for other reasons such as youth, brain
damage, or conpliant personalities may be simlarly prone to
give fal se confessions.").

11
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therefore view Jerrell's young age of 14 to be a strong factor
wei ghi ng agai nst the voluntariness of his confession.

127 Another factor weighing against the voluntariness of
Jerrell's confession is his education and intelligence. At the
time of the interrogation, Jerrell was in eighth grade and
earning a 3.6 grade point average. Al t hough such academ c
achievenent is usually consistent wth a high degree of
aptitude, postdisposition standard |1Q testing revealed that
Jerrell had an 1Q of 84, indicating a |ow average range of
intelligence. The reliability of the 1Q test is supported by
Jerrell's previous school records, showing average to failing
grades, as well as testing conpleted by the Ethan Al en School
Accordingly, we consider Jerrell's limted education and |ow
average intelligence as additional reasons for why he was
susceptible to police pressure.

128 Finally, we examne Jerrell's prior experience wth
| aw enf orcenent. In cases where courts have found that prior
experience weighs in favor of a finding of voluntariness, the
juvenile's contacts with police have been extensive. See, e.g.,
Har daway, 302 F.3d at 767 (noting that the juvenile was arrested
19 times for crimes as serious as robbery and attenpted sexua
assault and had appeared in juvenile court wth appointed

counsel seven tines); Fare v. Mchael C, 442 U S 707, 710

(1979) (citing the juvenile's record of several previous
of fenses, his nore than four years of probation, and his termin

a youth corrections canp).

12
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129 In this case, Jerrell's experience W th | aw
enforcenent was nore limted and may have contributed to his
willingness to confess in the case at hand. Jerrell had been
arrested twice for m sdeneanor of f enses prior to his
interrogation for the armed robbery. In both instances, he
answered police questions, admtted to involvenent, and was
allowed to go hone. Significantly, he was never adjudged
delinquent. W note the argunent of Jerrell's counsel that such
an experience my have taught him a dangerous |esson that
admtting involvenent in an offense will result in a return hone
w t hout any significant consequences.

130 Having exam ned Jerrell's rel evant per sonal
characteristics, we now consider the pressures and tactics used
by the police during the interrogation, beginning with the
refusal of Jerrell's requests to talk to his parents. Thirty
years ago this court rejected a per se rule requiring parental
presence in juvenile interrogations. Theriault, 66 Ws. 2d at
44. In doing so, however, the court stressed the inportance of

parental presence in the totality of the circunstances anal ysis:

The failure to pronptly notify [parents] and the

reasons therefor nmay be a factor, however, in
determining whether the confession was coerced or
voluntary. |If the police fail to call the parents for

the purpose of depriving the juvenile of the
opportunity to receive advice and counsel, that would
be strong evidence that coercive tactics were used to
elicit the incrimnating statenents.

Id. at 48.

13
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131 Here, the police specifically denied Jerrell's
requests to call his parents. Detective Spano later testified
that he "never" in 12 years allowed a juvenile to contact

parents during interrogation because it could stop the flow of,
or jeopardize the interrogation. W are troubled by this
tactic, as parents are often the very people children turn to
for advice. Such an approach appears to circunvent the warning
set forth in Theriault that "[i]f the police fail to call the
parents for the purpose of depriving the juvenile of the
opportunity to receive advice and counsel, that would be strong
evidence that <coercive tactics were wused to elicit the
incrimnating statenents.” |d. Consistent with Theriault, we
view the denial of Jerrell's requests to talk to his parents as
strong evidence of coercive police conduct.

132 The length of the custody is also an inportant factor

in evaluating police behavior. In Mranda v. Arizona, 384 U. S

436, 476 (1966), the Suprene Court warned that |engthy
interrogation or incomunicado incarceration could be strong

evi dence of coercion:

VWhat ever the testinony of the authorities as to waiver
of rights by an accused, the fact of |lengthy
interrogation or incomrunicado incarceration before a
statenent is made is strong evidence that the accused
did not wvalidly waive his rights. In these
circunstances the fact that the individual eventually
made a statenent is consistent wth the conclusion
that the conpelling influence of the interrogation

finally forced himto do so. It is inconsistent with
any notion of a voluntary relinquishment of the
privil ege.

14
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133 In this case, Jerrell was handcuffed to a wall and
left alone for approximately two hours. He was then
interrogated for five-and-a-half nore hours before finally
signing a witten confession prepared by Detective Spano. The
duration of Jerrell's custody and interrogation was |onger than
the five hours at issue in Haley, 332 US. 596. |Indeed, it was
significantly longer than nost interrogations.’ Under these
circunstances, it is easy to see how Jerrell would be Ileft

wondering "if and when the inquisition would ever cease." Wods

v. Cusen, 794 F.2d 293, 298 (7th Cr. 1986). Thus, Jerrell's
| engthy custody and interrogation is additional evidence of
coercive conduct .

134 The final factor we address is the psychol ogical

t echni ques appl i ed. In AM v. Butler, 360 F.3d 787, 797 (7th

Cir. 2004), an 11-year-old suspect's confession was suppressed
after "he was questioned for alnbst 2 hours in a closed
interrogation room with no parent, guardian, |awer, or anyone
at his side.”" The court expressed concern with the detective's
behavi or of continually challenging the juvenile's statenent and
accusing him of |ying. Id. at 800. It warned that such a
technique "could weasily lead a young boy to 'confess' to

anything." I|d.

" In Inside the Interrogation Room 86 J. Oim L. &

Crimnol ogy 266, 279 (1996), Richard A Leo reported that nore
than 70% of the interrogations he observed |asted |less than an
hour, and only 8% l|lasted nore than two hours. These figures
were taken froma sanple of 153 interrogations. |d.

15
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135 Like the suspect in A M, Jerrell was subjected to a
simlar technique for multiple hours. Not only did the
detectives refuse to believe Jerrell's repeated denials of
guilt, but they also joined in urging himto tell a different
"truth,"” sonetimes using a "strong voice" that "frightened" him
Admttedly, it does not appear from the record that Jerrell was

suffering from any significant enotional or psychol ogica

condition during the interrogation. Nevert hel ess, we remain
concerned that such a technique applied to a juvenile like
Jerrell over a prolonged period of time could result in an

i nvol untary confession.

136 Weighing the above personal characteristics against
the pressures and tactics used by the police, we determ ne that
the State has not nmet its burden of proving that Jerrell's
witten confession was "the product of a free and unconstrai ned
wll, reflecting deliberateness of choice." Hoppe, 261 Ws. 2d
294, 936 (citing d appes, 136 Ws. 2d at 236; Norwood, 74 WSs.
2d at 364; Hoyt, 21 Ws. 2d at 308). Rather, we conclude that
it was "the result of a conspicuously unequal confrontation in
which the pressures brought to bear on the defendant by
representatives of the State exceeded the defendant's ability to
resist.” Id. Accordingly, we determne that the witten
confession was i nvol untary under the totality of t he
ci rcunst ances.

IV

137 W turn next to the second issue in this case

concerning whether this court should adopt a per se rule,

16



No. 2002AP3423

excluding in-custody adm ssions from any child under the age of
16 who has not been given the opportunity to consult with a
parent or interested adult. Jerrell asserts that such a
requirenent is critical to leveling the playing field between
juveniles and the police in an interrogation.

138 According to Jerrell, the court's warning in
Theriault, 66 Ws. 2d at 48, has been either ignored or
over| ooked by courts and |aw enforcenent officers, as evidenced
by the facts of this case. Therefore, he asks that we exercise
our supervisory authority to adopt such a requirenment for the
adm ssibility of a juvenile confession.

139 The State, by contrast, does not question the nerits
of the proposed rule. Instead, it questions the court's
authority or exercise of authority in adopting it. The State
contends that such a change in law enforcenent practices
involving custodial interrogation of juveniles is properly a
matter for the state legislature and not the court.

140 Article VII, Section 3 of the Wsconsin Constitution
expressly confers upon this court superi nt endi ng and
adm nistrative authority over all state courts.® This provision
"is a grant of power. It is unlimted in extent. It is

indefinite in character.™ State v. Jennings, 2002 W 44, 4913,

252 Ws. 2d 228, 647 N.W2d 142 (quoting State ex rel. Fourth

8 Article VIlI, Section 3, subsection 1 of the Wsconsin
Constitution st at es: "The suprene court shal | have
superintendi ng and adm ni strative authority over all courts.™

17
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Nat i onal Bank of Phil adel phia v. Johnson, 103 Ws. 591, 611, 79

N.W 1081 (1899)).
141 We have previously described Article VII, Section 3 as
establishing "'a duty of the suprene court to exercise
adm nistrative authority to pronote the efficient and
effective operation of the state's court system'" Id., 9114

(quoting In re Gady, 118 Ws. 2d 762, 783, 348 N W2d 559

(1984)). While unquestionably broad and flexible, our
supervisory authority will not be invoked lightly. Id., 915
(citing In re Phelan, 225 Ws. 314, 321, 274 N W 411 (1937)).

Wet her we choose to exercise our supervisory authority in a
given situation is thus a matter of "'judicial policy rather
than one relating to the power of this court."" Id. (quoting
Phel an, 225 Ws. at 320).

42 As indicated above, we are troubled by the tactic of
ignoring a juvenile's repeated requests for parental contact.
When a detective routinely refuses to call parents when their
children are being interrogated, and a circuit court gives that
factor little weight in the totality of the circunstances, we
certainly take noti ce.

143 However, we decline to abandon the "totality of the
circunst ances" approach at this tinme in favor of Jerrell's per
se rule regarding consultation with a parent or interested
adult. Instead, we choose to reaffirmour warning in Theriault,
66 Ws. 2d at 48, that the failure "to call the parents for the
purpose of depriving the juvenile of the opportunity to receive
advice and counsel”™ wll be considered "strong evidence that

18
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coercive tactics were wused to elicit the incrimnating
statenents.” Here, the juvenile was arrested at hone. However
we remnd |aw enforcenent officials that Wsconsin |aw requires
an "inmmediate attenpt” to notify the parent when a juvenile is
taken into custody. Ws. Stat. § 938.19(2).°
\Y

144 The final issue we consider is whether to adopt a rule
requiring the state to electronically record all juvenile
interrogations. To date, two states, Al aska and M nnesota, have
mandated an electronic recording requirenment by court decision

Stephan v. State, 711 P.2d 1156 (Al aska 1985); State v. Scal es,

® Wsconsin Stat. § 938.19(2) provides:

Wen a juvenile is taken into physical custody as
provided in this section, the person taking the

juvenile into custody shall immediately attenpt to
notify the parent, guardian and |egal custodian of the
juvenile by the nobst practical neans. The person

taking the juvenile into custody shall continue such
attenpt until the parent, guardian and |egal custodi an
of the juvenile are notified, or the juvenile is
delivered to an intake worker under s. 938.20(3),
whi chever occurs first. If the juvenile is delivered
to the intake worker before the parent, guardian and
| egal custodian are notified, the intake worker, or
anot her person at his or her direction, shall continue
the attenpt to notify until the parent, guardian and
| egal custodian of the juvenile are notified.

19
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518 N.W2d 587 (Mnn. 1994).%°  Jerrell wurges this court to
follow suit.

145 According to Jerrell, a rule requiring electronic
recording would provide courts with the best evidence from which
it can determne, wunder the totality of the circunstances,
whet her a juvenile's confession is voluntary. He views the rule
as critical to the integrity of the fact-finding process, as it
is difficult to accurately recreate weeks or nonths later in a
courtroomwhat transpired in a lengthy interrogation |like his.

46 Again, the State does not take issue with the nerits
of Jerrell's proposal, but instead questions the court's
authority or exerci se of authority in adopti ng it.
Additionally, it expresses concern with the court nmandating a

certain |law enforcenent practice. The State therefore maintains

12 The State of New Jersey is also currently considering the
matter. On August 10, 2004, its Suprene Court appointed a
conmittee to study and nake recommendations concerning
el ectronic recording of custodial interrogations. The recently
rel eased report concludes that the New Jersey Suprene Court

"shoul d exerci se its supervi sory authority over t he
admnistration of «crimnal justice to encourage electronic
recordation of custodial interrogations.” See Report of the
Suprene Court Special Commttee on Recordation of Custodial
| nt errogati ons at 36 (April 15, 2005) , at  http://ww.
judiciary.state.nj.us/notices/ n050505. htm

1 Jerrell is joined in this request by the Children and
Fam |y Justice Center at Northwestern University School of Law s
Bl uhm Legal dinic; Professor Emerita Marygold S. Melli; the

Juvenil e Justice Center; the Wsconsin Innocence Project of the
Frank J. Rem ngton, University of Wsconsin Law School; and 14
ot her Amici Curi ae.
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that the debate over electronic recording should occur in
| egi sl ati ve chanbers.

147 We are not persuaded by the State's argunents. Her e,
Jerrell is not asking this court to regulate police practice
Rat her, he is requesting a rule governing the admssibility of a
juvenile's confession into evidence. This would not make it
illegal for police to interrogate juveniles w thout a recording.
Instead, it would render the unrecorded interrogations and any
resultant witten confession inadm ssible as evidence in court.

148 Plainly, this court has authority to adopt rules
governing the admssibility of evidence. For exanple, we have
previously fashioned rules governing the admssibility of

pol ygraph evi dence. E.g., State v. Dean, 103 Ws. 2d 228, 307

N.W2d 628 (1981). W have al so adopted recording as one of the
criteria to consider before admtting hypnotically affected
testinmony. State v. Arnstrong, 110 Ws. 2d 555, 329 N.W2d 386
(1983).

149 Although the above decisions did not expressly rely
upon this court's supervisory power, they make clear that this
court can regqulate the flow of wevidence in state courts,
including the nature of the evidence devel oped and presented by
| aw enforcenent. Today, we regulate the evidence of juvenile
confessions resulting from custodial interrogations. Li ke the
M nnesota Suprene Court in Scales, 518 N W2d 587, we do so
pursuant to our supervisory authority.

150 Experiences in Mnnesota, Alaska, and hundreds of
other jurisdictions that now voluntarily record denonstrate that
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the benefits of such practice greatly outweigh the costs, both
real and perceived. After surveying 238 |aw enforcenent
agencies nationwide, Thomas Sullivan, fornmer United States
Attorney for the Northern District of Illinois, observed that
"[a] contenporaneous electronic record of suspect interviews has
proven to be an efficient and powerful |aw enforcenent tool.
Audio is good, video is Dbetter. . . . Recordi ngs prevent
di sputes about officers' conduct, the treatnent of suspects and
statenents they rmade." See Thomas P. Sul |'i van, Pol i ce

Experiences with Recording Custodial Interrogations, 6 (Sumer

2004) , at htt p: [ 1w | aw. nort hwest ern. edu/depts./clinic
[/ wrongf ul / docunent s/ Sul | i vanReport . pdf. Li ke Sullivan, we agree
that electronic recording is an efficient and powerful tool in
the admnistration of justice. We highlight sonme of these
advant ages here.

151 First, a recording requirenment wll provide courts

with a nore accurate and reliable record of a juvenile's

i nterrogation. This will elimnate conflicts in evidence that
are attributable to flaws in human nmenory.!® It will also enable
12 Recent research on the accuracy of interviewers'

recollections of interviews with children confirms that nmenory
errors are significant:

[S]erious errors occur in recall of conversations and
interviews with children. These errors are nmade by
interviewers with various levels of training and al so
with various levels of famliarity with the child

The errors i ncl ude t he om ssi on of details
(forgetting) and the comm ssion of details (inserting
facts that were not stated), as well as msreporting
the degree to which the <child s answers were
spont aneous or the result of suggestive techniques.
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judges to conduct nuanced reviews to resolve admssibility

i ssues. See, e.g., Hoppe, 261 Ws. 2d 294, 927 (in reaching its

concl usion about Hoppe's vulnerable nental state, the circuit
court explained that "one only needs to listen to the audi otapes
to note the inpairnment referred to by the doctors . . . .").

152 Second, an accurate record will reduce the nunber of
di sputes over Mranda and voluntariness issues for juveniles.
Currently, courts spend an inordinate amunt of tinme and
resources westling wwth such slippery nmatters. This case al one
gener at ed four days of heari ngs based on Jerrell's
postdi sposition claim that his confession was involuntary. Al
of these hearings and the entire appellate process mght have
been avoided if Jerrell's interrogation had been electronically
recor ded. Not surprisingly, the circuit court tw ce renmarked
that it wished it had a videotape of the interrogation.

153 Third, recording will protect the individual interest
of police officers wongfully accused of inproper tactics.
Suspects will be unable to contradict an objective record of the
i nterrogation. This is because "viewers and |isteners see
and/ or hear precisely what was said and done, including whether
suspects were forthcom ng or evasive, changed their version of
events, and appeared sincere and innocent or deceitful and

guilty.” Sullivan, Police Experiences with Recording Custodial

| nt errogati ons, at 6.

Stephen J. Ceci & WMaggie Bruck, Wy Judges Mist Insist on
El ectronically-Preserved Recordings of Child Interview, 37
Court Rev. 10, 11 (Sumrer 2000).
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54 Fourth, a recording requirenent wll enhance |aw
enforcenment interrogations of juveniles. Police report that
"[r]ecordings permt detectives to focus on the suspect rather
than taking copious notes of the interview \Wen officers later
review the recordings they often observe inconsistencies and
evasi ve conduct which they overlooked while the interview was in
progress.” 1d. at 10. Furthernore, "recordings deter officers
who mght be inclined to engage in inproper tactics or msstate
what was said or done by the suspect[.]" 1d. at 16.

155 Finally, such a rule wll protect the rights of the
accused. Wthout a contenporaneous record of the interrogation,
judges are forced to rely on the recollections of interested
parties to reconstruct what occurred. The result is often a
credibility contest between |aw enforcenent officials and the
juvenile, which law enforcenent officials invariably win.*®* The
exi stence of an objective, conprehensive, and reviewable record
will safeguard juveniles' constitutional rights by mking it
possible for themto chall enge m sleading or fal se testinony.

156 These reasons have pronpted the Anerican Bar

Associ ation to unani nousl y adopt a resol ution urgi ng

3 In this <case, Detective Spano and Jerrell gave

conflicting testinmony on many accounts of the interrogation,
including: (1) whether Detective Spano gave Jerrell Mranda
warnings at all; (2) whether Detective Spano prom sed Jerrell
that he would go hone after a night in detention, or nerely
stated that he did not know what would happen after that night;
(3) whether Detective Spano threatened Jerrell with 65 years in
prison if he did not confess; and (4) whether police told
Jerrell sonme details of the robbery. The circuit court resol ved
all of these differences in favor of Detective Spano.
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| egislatures or courts to enact laws or rules "requiring
vi deotaping of the entirety of custodial interrogations of crine
suspects at police precincts, courthouses, detention centers, or
ot her places where suspects are held for questioning, or, where
videotaping is inpractical, to require the audiotaping of such
custodial interrogations[.]" American Bar Ass'n, NY. County
Lawyers' Ass'n, Crimnal Justice Section, Report to the House of
Del egat es ( Feb. 2004), avai |l abl e at
http://ww. abanet . or g/ | eader shi p/ 2004/ r econmendat i ons/ 8a. pdf.

157 W are mndful that adopting the rule proposed by
Jerrell will be met with some hesitation.!® However, we agree
with the court of appeals that "it is time for Wsconsin to
tackle the false confession issue" and "take appropriate action
so that the youth of our state are protected from confessing to

crinmes they did not commt." Jerrell CJ., 269 Ws. 2d 442,

132. We are convinced than an electronic recording requirenent
is a neans to that end.

158 In 1994, the Mnnesota Suprene Court in Scales, 518
N.W2d at 592, exercised its "supervisory power to insure the

fair admnistration of justice.” It required electronic

4 For exanple, some may fear that a recording requirenent
will lead to suppression of confessions based on technicalities.
We note, however, that jurisdictions that require recordi ng have
excused the failure to record when that failure was occasioned
by good faith error or equipnment nmalfunction or where the
violation was not substanti al or the contents of t he
interrogation were not in dispute. See, e.g., Bright v. State,
826 P.2d 765, 773-74 (Alaska C. App. 1992); State v. Mller,
573 N.W2d 661, 674-75 (Mnn. 1998); State v. Schroeder, 560
N.W2d 739, 740-41 (Mnn. C. App. 1997).

25



No. 2002AP3423

recording of all questioning "where feasible,” and wthout
exception "when questioning occurs at a place of detention."
Id. Today, we also exercise our supervisory power to insure the
fair admnistration of justice. Al'l custodial interrogation of
juveniles in future cases shall be electronically recorded where
feasible, and w thout exception when questioning occurs at a
pl ace of detention. Audiotaping is sufficient to satisfy our
requi renent; however, videotaping nay provide an even nore
conpl ete picture of what transpired during the interrogation.?*®
VI

159 In sum we agree wth Jerrell that his witten
confession to the police was involuntary under the totality of
the circunstances. However, we decline to adopt his proposed
per se rule regarding consultation with a parent or interested
adul t . Finally, we exercise our supervisory power to require
that all custodial interrogation of juveniles in future cases be
el ectronically recorded where feasible, and wthout exception
when questioning occurs at a place of detention. Accordi ngly,
we reverse the decision of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

rever sed

15 For many law enforcement agencies in this state, this

practice will be nothing new. At oral argument, the Assistant
Attorney Ceneral indicated that there are approximtely 50 |aw
enforcenment agencies in the state that do taping of sonme type
under sone set of circunstances.
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60 SHI RLEY S. ABRAHAMVSQON, C. J. (concurring). | join
the majority opinion. | agree that the witten confession was
involuntary and that the decision of the court of the appeals
shoul d be reversed. | whol eheartedly join the court in adopting
a rule requiring police to record electronically all juvenile
i nterrogations.

161 | wite for two reasons. First, I wite to discuss
the court's state constitutional superintending authority over
all courts. As | describe below, for nore than 120 years of
W sconsin state constitutional history, from 1853 to 1977, the
suprene court broadly construed its superintending authority as
a power to control litigation in the courts. In 1977 the
| egislature and the people of the state of Wsconsin, presunmably
aware of this constitutional history, anended the judiciary
article of the Wsconsin constitution, thereby giving their
inprimatur to the court's broad constitutional superintending
power to control [litigation. Since the 1977 constitutional
amendnent the court has continued to take a broad view of its

superintending authority. Accordingly, | conclude that the
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majority opinion fits well wthin the court's constitutiona
powers. !
162 Second, wunlike the mpjority, | would adopt a per se

rule excluding in-custody adm ssions from any child under the
age of 16 who has not been given the opportunity to consult with
a parent or interested adult.

63 The court of appeals,? the defendant,® the Children and

Fam |y Justice Center at Northwestern University School of Law s

1 Justices Ann Walsh Bradley, N Patrick Crooks, and Louis
B. Butler join only Part | of this concurrence relating to the
court's superintending authority, making Part | the decision of
the majority of the court regarding the nature of the court's
superintendi ng authority over all courts.

2 State v. Jerrell CJ., 2004 W App 9, 132, 269
Ws. 2d 442, 674 N.W2d 607 (issuing a call for action).

3 Brief and Appendix of Respondent-Appellant-Petitioner at
30-34. The defendant and the court of appeals suggest adoption
of the rule set forth inIn re E.T.C, 449 A 2d 937 (Vt. 1982).
See Jerrell C. J., 269 Ws. 2d 442, 131.

The Vernont Suprene Court in ET.C, 449 A 2d at 940,
adopted the following criteria for a juvenile to voluntarily and
intelligently waive his right against self-incrimnation and
right to counsel

(1) [H e nmust be given the opportunity to consult with
an adult; (2) that adult nust be one who is not only
genuinely interested in the welfare of the juvenile
but conpletely independent from and di sassociated with
the prosecution, e.g., a parent, legal guardian, or
attorney representing the juvenile; and (3) the
i ndependent interested adult nust be informed and be
aware of the rights guaranteed to the juvenile.

2
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Bl uhm Legal dinic,* the Juvenile Law Center,®

and University of
W sconsin Law School Professor Marygold S. Melli® all agree that
it is time to take appropriate action to protect the youth of
our state fromconfessing to crines they did not commt.

64 The State does not question the nerits of a per se
rule,’ but argues that the formulation of such a rule should be
left to the legislature, as a mtter of policy, just as it
argues that fornulation of a rule requiring electronic recording
of juvenile interrogations should be left to the legislature.
For the same reasons set forth in the mgjority opinion and in
this concurring opinion for rejecting the State's argunent about
conparative judicial-legislative i nstitutional conpet ence
relating to electronic recording,® | reject the State's |eave-it-
to-the-1egislature approach on this parental issue.

I

65 The other concurrences' <challenge to the court's

exercise of its superintending powers in the instant case

pronpted ne to reexamne the cases and inpelled ne to wite. I

“ See Brief of Amicus Curiae Children & Family Justice

Center, Professor Enerita Marygold S. Melli, & The Juvenile Law
Center.

® See id.

® See id.

~

Majority op., 139.
Majority op., 1Y47-49.
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disagree with their views of the court's powers. | view the
exerci se of superintending powers in the instant case as a neans
of controlling the course of litigation in the courts of this
state by governing the admission of evidence;® the court's
exercising its superintending power here is a question of
policy, not power.

166 The powers of the Wsconsin Suprenme Court are defined

in several ways and have diverse origins. Sonme are explicitly
set forth in Article VI, Section 3 of the Wsconsin
Consti tution: appel l ate and ori gi nal jurisdiction and

superintending and adm nistrative authority. Ohers are derived
from the state constitutional separation of powers doctrine, as
well as fromthe court's very existence, especially this court's
bei ng the highest court in the state, the court of |ast resort.
I ndeed, "it is well established that this court has express,

inherent, inplied and incidental powers"!® to nanage the sound

® See, e.g., State v. Arnstrong, 110 Ws. 2d 555, 329
N. W2d 386 (1983) (altering the rules regarding adm ssibility of
hypnotically affected evidence); State v. Dean, 103 Ws. 2d 228,
307 N.W2d 628 (1981) (polygraph evidence inadm ssible).

10 state v. Holnmes, 106 Ws. 2d 31, 45, 315 N W2d 703
(1982) .

| agree with Justice Prosser's concurrence that "[i]Jt is
not conpletely clear how the court's 'superintending authority
differs from the court's inherent power, for the two powers
sonetimes overlap.” Justice Prosser's concurrence/dissent,
1136.
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operation of the judicial system in our tripartite form of
gover nnent .

167 Superi nt endi ng, i nherent, i nplied, and incidental
powers should, as the court has often said, and as | strongly
believe, be "invoked cautiously and with a mninum of rhetoric
to reduce the risks of <conflicts with the legislative and
executive branches of governnment."!! Qur superintending power is
not lightly invoked. '

168 The other concurrences in the instant case set forth

an erroneous and cranped view of the powers of this court based

This court has grouped inherent power wth inplied and
i ncidental powers and has defined them as those powers that are
necessary "to enable the judiciary to acconplish its
constitutionally or legislatively mandated functions." State ex
rel. Friedrich v. Crcuit Court for Dane County, 192 Ws. 2d 1,
16, 531 NW2d 32 (1995 (quoting State v. Holnes, 106
Ws. 2d 31, 44, 315 NW2d 703 (1982) (quoting State v. Cannon
199 Ws. 401, 402, 226 N.W 385 (1929))).

For a discussion of the suprenme court's powers, see
Comment, |Inherent Power and Administrative Court Reform 58
Marg. L. Rev. 133, 135-36 (1974); Dennis Gallagher, Conment,
Superintending Power of the Wsconsin Suprene Court and
Fi nancial Disclosure Rules for Judges, 1977 Ws. L. Rev. 1111
Ws. Legislative Reference Bureau, The Powers of the Wsconsin
Suprene Court (Res. Bull. 76-RB-1, 27-33). For a listing of
W sconsin cases and conmentaries discussing court powers, see
State ex rel. Friedrich v. Crcuit Court for Dane County 192
Ws.2d 1, 16, 531 N.W2d 32 (1995).

1 @l lagher, supra note 10, at 1124 (citing John M
Connors, |Inherent Power of the Courts—»Managenent Tool or
Rhet ori cal Weapon?, 1 Justice SystemJ. 63, 65-68 (1973)).

2 Arneson . Jezwi nski , 206 Ws. 2d 217, 226, 556
N.W2d 721 (1996).
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on their inconplete historical review of selectively chosen case
I aw.

169 When all is said and done, Arneson v. Jezw nski, 206

Ws. 2d 217, 225-26, 556 N.W2d 721 (1996), quoted with approval

in State ex rel. Hass v. Wsconsin Court of Appeals, 2001 W

128, 248 Ws. 2d 634, 640, 636 N.W2d 707 (2001), summarizes the
case law interpreting our superintending authority and sets
forth the present and long-standing view that the «court's
superintending authority is a broad power to be exercised for
controlling the course of Ilitigation and is shaped by the
continuing necessity that this court carry out its function as a

3

suprene court.®® The Arneson court wote as foll ows:

The Wsconsin Constitution grants three separate and
di stinct branches of jurisdiction to this Court: (1)
appellate jurisdiction; (2) general superintending

control over inferior courts; and (3) ori gi nal
jurisdiction at certain proceedings at law and in
equity. Ws. Const. art WVII, 8§ 3; State ex rel.

Reynolds v. County Court, 11 Ws. 2d 560, 564, 105
N.W2d 876 (1960); In re Brand, 251 Ws. 531, 536, 30
N. W2d 238 (1947), cert. denied, 335 U S 802, 69 S
Ct. 34, 93 L. Ed. 359 (1948); State ex rel. Fourth
Nat'l Bank v. Johnson, 103 Ws. 591, 611-12, 79 N W
1081 (1899) (hereinafter "Johnson"). The
constitutional grants  of superintending authority
endow this court with a power that is indefinite in
character, unsuppl i ed wth nmeans and
instrunentalities, and limted only by the necessities
of justice. In re Kading, 70 Ws. 2d 508, 519-20, 235

13 See also State v. Jennings, 2002 W 44, 9q112-16, 99, 252
Ws. 2d 228, 647 N W2d 142 (The court wunquestionably has the
power to require the court of appeals to certify to this court
any case presenting a conflict between our precedent and a
decision of the U S. Suprene Court.).

6
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N.W2d 409, 238 N W2d 63, 239 N W2d 297 (1975);
Reynolds, 11 Ws. 2d at 564-65, 105 N.W2d 876; In re
Phel an, 225 Ws. 314, 320-21, 274 N.W 411 (1937);
Johnson, 103 Ws. at 611, 79 N.W 1081. I n addition

this power enables the court to control the course of
ordinary litigation in the |ower courts of Wsconsin

Phel an, 225 Ws. at 320, 274 N.W 411; Johnson, 103
Ws. at 613, 79 N. W 1081. As we have stated, "The
superintending power is as broad and as flexible as
necessary to insure the due adm nistration of justice
in the courts of this state.” Kading, 70 Ws. 2d at
520, 235 N.W2d 409.

However, we do not wuse such power [|ightly.
Phel an, 225 Ws. at 321, 274 N W 411. As we have
i ndi cat ed, "Thi s court will not exerci se its

superintendi ng power where there is another adequate
remedy, by appeal or otherw se, for the conduct of the
trial court, or where the conduct of the trial court
does not threaten seriously to inpose a significant
hardship upon a citizen." MEwen v. Pierce County, 90
Ws. 2d 256, 269-70, 279 NW2d 469 (1979) (citing
Newl ander v. Riverview Realty Co., 238 Ws. 211, 225
298 NW 603 (1941); State ex rel. Tewalt v. Pollard,
112 Ws. 232, 234, 87 NW 1107 (1901))."

170 Let ne explain the basis for the Arneson precis of
superintending authority. A careful exam nation of Article VII
Section 3 and the case | aw shows the devel opnent of the court's
views about superintending power, culmnating in the 1977
constitutional anmendnment. The court has exam ned and reexam ned
the basis of the superintending power over the years and has
defined and redefined the power. The court's conceptualization
ends where it began: The court's superintending power is as
broad as necessary to neet the needs of changing circunstances,

and that power is to be exercised judiciously. The question of

4 Arneson, 206 Ws. 2d at 225-26.

7
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this court's exercising its superintending authority over the

courts and litigation "is one of policy, not power."?

171 The analysis starts with the |anguage of Article VII,
Section 3 of the 1848 constitution, then considers the adoption
of the 1977 constitutional anendnent to Article VII, Section 3,
and culmnates with recent cases interpreting the constitutiona
grant of superintending authority.

172 Article VM1, Section 3 of the 1848 constitution

regardi ng superintending control read as foll ows:

The supreme court, except in cases otherw se provided
in this constitution, shal | have appel | ate
jurisdiction only, which shall be coextensive with the
state; but in no case renoved to the suprenme court
shall a trial by a jury be allowed. The suprene court
shall have a general superintending control over all
inferior courts; it shall have power to issue wits of
habeas corpus, mandanus, injunction, quo warranto,
certiorari, and other original and renedial wits, and
to hear and determ ne the sane (enphasis added).

After the 1977 constitutional anendnent , the grant of
superintending control in Article WVII, Section 3(1), which

governs the instant case, reads sinply as foll ows:

The Supreme Court shall have superintending and
adm nistrative authority over all courts.?®

15 State ex rel. Hass v. Ws. Court of Appeals, 2001 W 128,
12, 248 Ws. 2d 634, 636 N.W2d 707.

16 The 1977 anendnent renoved the reference to wits from
the supreme court's superintending power. Wits are referred to
in Article VII, Section 3(2) as follows: "The suprenme court has
appellate jurisdiction over all courts and nmay hear original
actions and proceedings. The suprene court may issue all wits
necessary in aid of its jurisdiction."

8
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173 The 1848 constitution's words "superintending control

over all inferior courts”™ are broad and unlimted. The 1848
W sconsin constitutional docunent s do not help us in
understanding the neaning of "superintending control." W

therefore turn to contenporaneous interpretations of the 1848
Constitution as a source of its neaning. Cont enpor aneous
| egi sl ative or j udi ci al interpretations of t he state
constitution have special value.? The legislators or judges who
were on hand when the constitution was adopted have a unique
per specti ve. They ought to know what the constitution neans.
On the issue of the court's superintending power, we have a
cont enporaneous judicial interpretation and that interpretation
shoul d be given great weight.

174 In 1853, five years after the adoption of the
W sconsin Constitution, Justice Adam Smith, witing for the

court in The Attorney General v. Blossom 1 Ws. 277 [*317]

(1853), addressed the neaning of "superintending control” in a

case involving the court's power to issue a wit of quo

7 The court in State v. Beno, 116 Ws. 2d 122, 136-37, 341
N. W2d 668 (1984), and in other cases, has recogni zed that when

the plain nmeaning of words is not helpful in constitutional
interpretation, contenporaneous authority is the next Dbest
interpretive tool. Constitutional interpretation involves

(1) The plain neaning of the words in the context
used; (2) The hi stori cal anal ysi s of t he
constitutional debates and of what practices were in
existence in 1848, which the court nay reasonably
presune were also known to the framers of the 1848
constitution; and (3) The earliest interpretation of
this section by the legislature as manifested in the
first law passed following the adoption of the
constitution. (Ctations omtted.)

9
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war r ant o. Bl ossom |ike cases to follow, was concerned with the
relation of superintending control to the wits specified in the

constitution.

175 Witing for a unani mous  court, Justice Smith
interpreted the phrase "superintending control over all inferior
courts" as a broad grant of power to the suprene court. The

court's power would, he wote, be interpreted over the years to
enable the court to fulfill its role as the court of |ast resort

in the state.® Although Justice Smith viewed the constitutional

8 Justice Smith wote as foll ows:

It is obvious, then, that when the franmers of the
constitution speak of a suprene court, they intended
to convey the idea of the highest tribunal in the
judicial departnment of the governnent.

"The supreme court shall have a general
superintendi ng control over all inferior courts.”

After the words "inferior courts,”™ there is a
peri od. The sentence is as conplete and independent
as is the first sentence which speaks of the appellate
jurisdiction of the suprene court.

This sentence contains a clear grant of power.

W will not undertake to say that wi thout this grant,
the power would not be in the court. It is not
necessary to discuss that guesti on. W are
endeavoring to arrive at the proper construction of
the witten |aw It is a grant of power. It 1is
unlimted in extent. It is undefined in character.

It is wunsupplied with nmeans and instrunentalities.

The constitution |eaves us wholly in the dark as to

the neans of exercising this clear, unequivocal grant

of power. It gives, indeed, the jurisdiction, but
10
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"superintendi ng" |anguage as a grant of power, he asserted that
the cl ause may have been unnecessary because this power m ght be
arrived at by inplication.?®®

176 To add weight to his persuasive reasoning, Justice
Smith rem nded his readers that a justice of the court joining
his opinion had been a nenber of the judiciary commttee that
reported t he judiciary article at t he constitutional
conventi on. ?°

177 Justice Smth's broad interpretation of the court's
superintendi ng power was echoed 21 years |later by Chief Justice

Edward Ryan, in The Attorney Ceneral v. Railroad Cos., 35 Ws.

425 (1874). Chief Justice Ryan was a prom nent nenber of the

does not pretend to intimate its instrunments or
agenci es.

The Attorney General v. Blossom 1 Ws. 277 [*317], 281-83
[ *322-25] (1853).

19 Blossom 1 Ws. at 284 [*326]:

The very force of the terns, suprene  court;
conprehending, namng, instituting the highest, the
dernier judicial tribunal known to, and recognized by
the common |aw, necessarily carries with it all the
wits, instrunmentalities, powers and agencies provided
by the comon law for the convenient and conplete
exerci se of such superintending control. It is idle to
say that the enuneration of such wits as are
ment i oned, were made to supply such neans of
superintendi ng control .

20 Bl ossom 1 Ws. at 289 [*332].

11
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1846 constitutional convention.?! Chief Justice Ryan, witing
for a unaninmous supreme court, wote that the constitutional

grant is

to the supreme court of the state, in the ful
significance of that term given in Attorney General v.
Bl ossom designed to have a general judicial oversight
of the state in all its interests, public and private.
To this court, as such, are given general appellate
jurisdiction and superintending control over all other
courts throughout the state, because these are
essential to the judicial supremacy of the court in
all ordinary litigation . .22

Chief Justice Ryan explained that the appellate, original, and
superintending jurisdiction of the court all had one underlying
policy: "to nake this court indeed a suprene judicial tribuna
over the whole state; a court of last resort on all judicial
guestions under the constitution and |laws of the state . S
178 Justice Smth's and Chief Justice Ryan's broad

interpretation of superintending authority in the Blossom and

2l Wsconsin Supreme Court, Portraits of Justice: The
W sconsin Suprene Court's First 150 Years 16 (2d ed. 2003),
avai l abl e online at
http://w courts. gov/ about/ pubs/ suprene/ docs/ portraitsofjustice.p
df .

°2 The Attorney General v. Railroad Cos., 35 Ws. 425, 518
(1874).

2 Railroad Cos., 35 Ws. at 518.

Al though State ex rel. Fourth Nat'l Bank v. Johnson, 103
Ws. 591, 611-12, 79 N W 1081 (1899) I|imted the court's
superintending power to correcting jurisdictional errors, l|ater
cases clarified that the power extended to judicial errors.
State ex rel. Unrbreit v. Helnms, 136 Ws. 432, 450-52 (1908)
(Marshall, J., concurring).

12
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the Railroad Cos. cases becane the accepted view after judicial

meanderi ngs al ong ot her paths, one of which I discuss bel ow
179 One such neandering was Justice Wnslow s unani nbus

opinion for the court in State ex rel. Fourth National Bank of

Phi | adel phia v. Johnson, 103 Ws. 591, 79 N W 1081 (1899).

Justice Wnslow quoted Blossomis and Railroad Cos.' broad

interpretations of superintending control but added a spin to
t hese cases. Justice Wnslow |ooked to English law (as had
Justice Snmith in Blossom? and seened to take a narrower view of
superintending control, enphasizing the use of wits specified
in the exercise of superintending control to keep courts within
their jurisdiction and conpel action when courts failed to
exercise jurisdiction.?® Justice Wnslow s opinion seens to nake
a distinction between using the superintending power to correct
jurisdictional errors of | ower courts and usi ng t he
superintendi ng power to correct other judicial errors.

80 A second case followi ng the Johnson path was Seiler v.
State, 112 Ws. 293, 87 N W 1072 (1901), which Justice Roujet
D. Marshall wote for the court. Al though the Seiler court
stated that the nature of superintending control was decided by

t he Bl ossom Rai | r oad Cos. , and Johnson cases, Justi ce

Marshall's Seiler opinion seens to follow the theme of the

24 Justice Smith discussed England's King's Bench in order
to shed light on the history of wits specified in the original
version of Article VII, Section 3. See Blossom 1 Ws. at 277-
280 [*318-21].

25 See John D. Wckhem The Power of Superintending Control
of the Wsconsin Suprene Court, 1941 Ws. L. Rev. 153, 164-65.

13
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Johnson case limting superintending control to English
practice. ?®

81 The Johnson and Seil er cases apparently m sinterpreted
Justice Smith's discussion of the King's Bench in Blossom to
suggest that the powers of the English King's Bench defined the
superintendi ng powers of the state suprene court. The justices
returned, however, to the principles of Blossom repudiating the

narrower Johnson-Seiler King's Bench path, in State ex rel.

Urbreit v. Helnms, 136 Ws. 432, 118 N.W 158 (1908). The views

regarding the scope of the court's power set forth in the
concurrences of Helns are essentially the way this court has
viewed its superintending power since that case. In Hel ns, the
suprene court was asked to exercise its superintending control
by directing a circuit court judge to set aside his order
guashing and disnmissing a crimnal conplaint. Justice Kerw n,
witing for the court, declared it unnecessary to wite nuch on
the neaning of superintending control. Justice Marshall and
Chief Justice Wnslow took the opportunity in concurring
opinions to express their views on superintending control in an
attenpt to settle what they viewed as a festering interpretive
i ssue.

82 1In a concurring opinion with a lengthy historical
synopsis, Justice Marshall, the author of Seiler, sought to put

n 27

to rest the meaning of "superintending power. Justice

26 Sejler v. State, 112 Ws. 293, 299-301, 87 N W 1072
(1901).

2 Helms, 136 Ws. at 442 (Marshall, J., concurring).

14
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Marshal | endorsed the Bl ossom and Railroad Cos. cases, adopting

their broad view of superintending power rather than the narrow
view he appeared to express in Seiler.?® Justice Marshall did
not, however, view the Johnson case as narrowi ng the scope of

the Bl ossom and Railroad Cos. interpretations.

183 Chief Justice Wnslow, the author of the Johnson case,

al so separately concurred in Helns. Al t hough he interpreted

Johnson as holding that superintending control neant the power

exercised by the English court of King's Bench and not extending

%8 Helms, 136 Ws. at 449 (Marshall, J., concurring):

Its broad and conprehensive character was enphasized
at many points, the idea being made prom nent that the

instrunmentalities for its exercise were to be
di scovered or invented, if need be, the power itself
not to fail of efficiency in any given situation

because of the ordinary restrictions upon the use of
any particular wit or wits; that the constitutional
grant was both "conpact and congruous in itself,” with
its own "uniform group of anal ogous renedies" to be
exercised in ways of its own "on nmany objects, in
great variety of detail.” . . . No suggestion is found
up to this point that the concept of the constitution
makers, as understood by this court, was based upon
any nodel or any idea other than that to so round out
suprene judicial authority as to afford a nmeans in any
gi ven circunstances of preventing a denial of justice.

See also John D. Wckhem The Power of Superintending
Control of the Wsconsin Suprenme Court, 1941 Ws. L. Rev. at
165-66 (J. Mar shal | expressly held that the power of
superintending control extends into field of judicial error;
C.J. Wnslow deferred to the court's conclusion that the case is
governed by Johnson, although as an original proposition he
woul d not have extended the superintending power to cases of
judicial review, J. Dodge took the view that superintending
power, as it existed in the King's Bench, included the power to
review all prelimnary questions needing to be decided before an
inferior court could consider the nerits of the case).

15
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to all cases of judicial error, Chief Justice Wnslow graciously
backed away from this view in order to achieve, as he wote,

court unanimty. Chief Justice Wnslow wote as foll ows:

The majority of my brethren, however, hold that, even
if my view of the English rule be correct (which they
do not concede), still this court in the first Johnson
Case took a nuch broader ground . . . . Upon nature
reflection and with sone hesitation | have yielded to
this view, not because | have becone convinced of
error in ny first conclusion, but chiefly because it
has seemed to nme emnently desirable that a
troubl esone question which has been frequently
presented to us of late should be definitely and
clearly settled with as great unanimty as possible.

It is not to be supposed that the constitution
conferred the power of superintending control on this
court to be used as a sort of an addition to the
ordi nary appel | ate jurisdiction in ordi nary
l[itigation, but rather as an extraordinary power to be
wisely used only in cases where there has been a
m scarriage of justice involving inportant public
rights or gr eat and wi del y ext ended private
interests.?®

184 Thus the court in Helnms resolved the question of the
interpretation of superintending control in favor of the broad
vi ew of the power expressed in Bl ossom

85 The concurrences in the instant case tenaciously hang
on to the limted view of superintending power expressed in
Johnson and Seiler relying on English law, even though Justice
Wnslow, the author of the English King's Bench limted view of
superintending control in Johnson, backed away from this narrow

interpretation.

> Helms, 136 W's. at 464-65 (Wnslow, C.J., concurring).
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186 Justice John D. Wckhem sunmarized the case law in a
law review article using the follow ng words, words very simlar

to those used by the court recently in Arneson, quoted above:

The first and principal purpose of the constitutional
grant is to insure protection of the rights of persons
as litigants.

[T]he field of superintendence [is] not [lightly
entered . :

Many elenents enter into the question whether the
court in any given instance ought to exercise that
power .

The nmerits of each case nust be considered in |ight of
the objectives of the grant and the necessary
[imtations upon its exercise.

The | ater cases hold that an exercise of the court's
superintending control may be justified in spite of
the fact that a determnation of the duty of the
inferior court and the scope of the petitioner's
rights may present difficult and close questions of
I aw.

[T]here were [in the cases] serious differences of
opinion as to rationale, but that the tendency of the
court was to liberalize the rule.?°

87 Using inherent, inplied, or superintending power, or a

conbi nation thereof, the court has in the latter part of the

30 John D. Wckhem The Power of Superintending Control of
the Wsconsin Suprene Court, 1941 Ws. L. Rev. at 162-66.
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20th century exercised its power over courts, judges, and
attorneys to protect the state, the public, the litigants, and
the due admnistration of justice. For exanple, the court

! and has

adopted a unified bar and conpelled paynent of fees,?
promul gat ed®*? and enforced a Code of Judicial Ethics.?
188 Against the contention that the court's inherent power
is limted to regulation of attorneys and the physical operation
of the courtroom and not the regul ation of judges, Chief Justice
Wl kie (and three of his colleagues) upheld the court's Code of

Judicial Ethics in In re Kading, 70 Ws. 2d 508, 235 N W2d 409

(1975), harkening back to the Bl ossom and Railroad Cos. cases by

stating that the "inherent power of this court is shaped, not by
prior usage, but by the continuing necessity that this court

carry out its function as a suprene court."3

In using the
court's superintending power as a justification for the adoption
and enforcenent of the Code of Judicial Ethics, Chief Justice
W ki e concluded that that the "superintending power is as broad
and as flexible as necessary to insure the due adm nistration of
justice in the courts of this state.” Chief Justice Wlkie

wr ot e:

If this power were strictly limted to the situations
in which it was previously applied [that is, as Judge

3. In re Integration of the Bar, 249 Ws. 523, 25 N.W2d 500
(1946) .

32 1n the Matter of the Pronulgation of a Code of Judicia
Ethics, 36 Ws. 2d 252, 153 N.W2d 873 (1967).

3 Inre Kading, 70 Ws. 2d 508, 235 N.W2d 409 (1975).

% 1d. at 519.
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Kadi ng contended, to control courts in matters between

parties to a litigation], it wuld cease to be
superi nt endi ng, si nce this wor d definitely
cont enpl at es ongoi ng, cont i nui ng supervi si on in

response to changing needs and circunmstances. The
power of superintending control should not be ossified
by an unduly restrictive interpretation of its
extent.®

189 The Chief Justice asserted that the Code protects the
rights of all litigants. "If the superintending power can be
used to protect particular parties to a particular litigation
then surely it can be used to protect the rights of litigants in
general . "3°

190 The dissenters in Kading disagreed with the court's
view of its superintending power, relying on the discarded
English King's Bench version of superintending control in Seiler
and Johnson. *’ A law student comment by Dennis Gallagher,
relying on the repudiated Seiler case, erroneously gives
credence to the dissenters' position.® The dissent in Kading is

better understood as an objection as a matter of policy to the

% 1d. at 520.

% 1d.

37 1d. at 537-40 (Hansen, J., dissenting).
%8 @l | agher, supra note 10, at 1120.

One problem with Gallagher's comment stenms from his view
that when it instituted a Code of Judicial Ethics, the suprene
court had gone beyond its superintending powers to control "al
menbers of the judiciary, not only as lawers but also as
'judicial officers in a court system constituting the judicial
branch of the state governnent. . . .'" Gal | agher, supra note
10, at 1119 (citing Code of Judicial Ethics, 36 Ws. 2d 252
254, 153 N.W2d 873, 873 (1968)). The court's action should be
seen instead as controlling the course of litigation in inferior
courts, a power well within its superintending authority.
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use of the court's inherent and superintending powers to adopt a
Code of Judicial Ethics rather than as a persuasive discussion
of the court's power.

191 To summarize the cases pertaining to the court's
superintendi ng power through the 1970s: The 1853 Bl ossom court
declared that the superintending power is as broad as necessary
to control litigation and the rights of litigants; the wits
named in the third grant of power in the constitutional article
are not necessarily the only neans for exercising superintending
power. The Johnson and Seil er cases appear to have limted the
court's superintending control to the power used by the English
court of the King' s Bench. The concurring opinions in Helns
(including one by Justice Wnslow, who authored Johnson)
returned to the views expressed in Blossom and interpreted the
Johnson case broadly. The majority of the court in the Kading
case enforcing the Code of Judicial Ethics followed the broad
interpretation of the court's superintending power as first
enunciated in 1853 in the Bl ossom case.

192 The judiciary article of the Wsconsin Constitution
was anended in 1977. The suprene court's superintending
authority was placed in a one-sentence subsection separated from
t he ot her subsecti ons granting appel | ate and ori gi nal
jurisdiction and separated from any reference to wits. Article
VI, Section 3(1) of the 1977 anmendnent reads sinply as follows
regarding the court's superintending powers: "The supreme court
shal | have superintending and adm nistrative authority over all

courts. "
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193 Thus, in 1977, presumably aware of the historical case
law interpreting the 1848 constitution and the court's exercise
of superintending power to adopt and enforce the Code of
Judicial Ethics, the legislature and the people of the state
decoupled the court's superintending authority over all state
courts from the wits specified in the 1848 constitution and
thereby gave their inprimatur to the «court's historica
interpretation of the 1848 |anguage attributing to the court
broad constitutional superintending power to control litigation.
Thus, the 1977 constitutional anmendnment inplenented Justice Adam
Smith's broad explication of the court's superintending power
set forth in the Blossom case and in Chief Justice WIlkie's
opi ni on in Kadi ng.

194 Thereafter, this court has adher ed to this
understanding of its superintending power. Thus the recent

Arneson and Hass cases follow the broad interpretation of the

constitutional superintending authority enunciated in Blossom
and subsequent cases and enbodied in the 1977 constitutional
amendment .

195 The pr esent case fits Wi t hin t he hi stori cal
understanding of the <constitutional grant of superintending
power to this court and the 1977 constitutional anmendnment and
is, in ny view on balancing all the equities, a prudent exercise
of the court's power to control the course of litigation in the

courts of this state.
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|1

196 | also wite separately to explain why the majority
opinion's holding that an adult's presence is a significant
factor under the totality of circunstances test does not go far
enough. I would adopt a per se rule excluding in-custody
adm ssions from any child under the age of 16 who has not been
given the opportunity to consult with a parent or interested
adult. Here are nmy top 8 (interrelated and overl appi ng) reasons
for adopting a per se rule:

197 Reason No. 1. A per se rule should be adopted because

W sconsin |aw enforcenent officers have not heeded the warning

this court issued 30 years ago in Theriault v. State, 66

Ws. 2d 33, 223 N W2d 850 (1974), that Iaw enforcenent's
failure to call a juvenile's parents would be viewed as "strong
evidence that <coercive tactics were wused to elicit the

"39  |n addition to our adnoni shnent in

incrimnating statenents.
Theriault, in 1981 a M| waukee County circuit court "berated the
[ M | waukee] police departnment for not notifying the defendant's
parents in order to give them an opportunity to be present
during the police questioning."* As the present case
denonstr at es, the long-time practice of M | waukee police
officers to exclude parents from the interrogation of juveniles

has conti nued. Despite Theriault and the M Iwaukee County

circuit court's adnonishment, the practice of excluding parents

%% Theriault v. State, 66 Ws. 2d 33, 48, 223 N W2d 850
(1974) .

““1n re CW, No. 1980AP1844, unpublished slip op. at 2
(Ws. . App. May 7, 1981).
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during juvenile i nterrogation is apparently wi despr ead
t hroughout the state.*

198 Theriault and the M Ilwaukee County GCircuit Court's
adnoni shnment obviously have not changed police practices, and
there is no reason to think a second clarion call by this court
re-announcing Theriault's totality of the circunstances rule
will change police practices, especially when a |eading police
i nterrogation manual reconmends that police interrogate suspects
in privacy whenever possible.*?

199 Reason No. 2. A per se rule should be adopted because

W sconsin courts have not heeded this court's warning from
Theriault that law enforcenent's failure to call a juvenile's
parents would be viewed as "strong evidence that coercive
tactics were used to elicit incrimnating statements."*® Courts
have inconsistently applied the totality of circunmstances test
and have tended to haphazardly exclude only the npbst egregiously

obtai ned confessions.* A fair reading of the Wsconsin cases

4l See, e.g., the present case (1l4-year-old, M I waukee
County); In re CW, No. 1980AP1844, unpublished slip op. (Ws.
Ct. App. May 7, 1981) (12-year-old, M I|waukee County); State v.
Canmpbel | , No. 1980AP2136- CR, wunpublished slip op. (Ws. C. App.
March 16, 1982) (17-year-old, Forest County); State v. dotz,
No. 1983AP1792-CR, unpublished slip op. (Ws. C. App. Dec. 27,
1984) (17-year-old, LaCrosse County); REW v. State, No.
1986AP471, unpublished slip op. (Ws. C. App. Ct. 16, 1986)
(14-year-old, Rock County).

42 See Fred E. Inbau et al., Crimnal Interrogation and
Conf essi ons 51-56, 521 (4th ed. 2001).

43 Theriault, 66 Ws. 2d at 48.
“ See Barry C. Feld, Bad Kids 118-19 (1999).
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denonstrates that Wsconsin courts (including this court) do not
consider |law enforcenent's failure to call a juvenile's parents
or an interested adult as strong or even sone evidence of

coercive tactics.?®

See In re BBMB., 955 P.2d 1302 (Kan. 1998), in which the
Kansas suprenme court adopted a per se rule because the
prosecution and trial court in that case gave only lip service
to the factors in the totality of circunstances test.

For the haphazard pattern in Wsconsin cases, see cases at
note 45, infra.

“ For court of appeals cases giving short shrift to
Theri aul t wi t hout even nentioning its "strong evidence"
| anguage, see, e.g., State v. Mchael G, No. 2000AP1435,
unpublished slip op. at 1 (Ws. C. App. OCt. 3, 2000)
("[Plarental presence is only one factor to consider and is not
an absolute prerequisite."); State v. Rea, No. 1994AP2460-CR,
unpublished slip op. at 4 (Ws. C. App. April 16, 1996)
("[Plresence of a parent or an attorney is not required to

validate a juvenile's waiver."); State . G otz, 122
Ws. 2d 519, 523, 362 N.wW2d 179 (C. App. 1984) (noting that
"reasonabl e expectation” |anguage in Theriault does not apply

and that circuit court's finding that juvenile confessed because
police said witnesses could identify him was reasonable); State
v. Canpbell, No. 1980AP2136-CR, unpublished slip op. at 2 (Ws.
Ct. App. March 16, 1982) ("The absence of a parent is but one of
the factors making up the totality of the circunstances."); In
re CW, No. 1980AP1844, wunpublished slip op. at 1 (Ws. C.
App. May 7, 1981) ("[T]he presence of parents or an attorney is
not an absolute requirenment for the mnor [a 12-year-old] to

validly waive his right to remain silent.").

For a court of appeals case carefully analyzing all the
facts and circunstances including the absence of a grandnother
during interrogation and suppressing the confession of a 14-
year-old, see RE W v. State, No. 1986AP471, unpublished slip
op. (Ws. C. App. COct. 16, 1986) (14-year-old, Rock County).
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100 There is no reason to think a second clarion call by

this court r e- announci ng Theriault's totality of t he
ci rcunstances test will change court practices.

1101 Reason No. 3. A per se rule should be adopted because

juveniles do not have the decision-making capacity and
under st andi ng of adults. Emergi ng studi es denonstrate that the
area of the brain governing decision nmaking and the weighing of
risks and rewards continues to develop into the late teens and
the early twenties.* Further studies show that children under

the age of 16 are less capable than adults of wunderstanding

For a Wsconsin Supreme Court case in which the court
failed to consider Theriault at all in determ ning whether a
juvenile's (aged 16 years, 9 nonths) waivers of right to counse
and right to remain silent were, under the totality of the
ci rcunst ances, knowi ng, intelligent, and voluntary, see State v.
Whods, 117 Ws. 2d 701, 345 N W2d 457 (1984). In that case,
Whods' nother went to the police station and asked to see Wods.
The police denied perm ssion because he was being interrogated.
The case was overruled by the Seventh Circuit Court of Appeals
under a different nanme, Wods v. Cusen, 794 F.2d 293 (7th Gr.
1986) .

Conpare State v. Bendlin, No. 1998AP426, unpublished slip
op. (Ws. C. App. Cct. 16, 1986), w th Wods. In Bendlin, the
court of appeals suppressed statenents nade by a 17-year-old as
violative of Mranda, including a reference to Theriault's
| anguage requiring "greatest care" in assessing the validity of
a juvenile' s confession.

“® See, e.g., Elizabeth R Sowell et al., Mpping Continued
Brain Gowh and Gray Matter Density Reduction in Dorsal Fronta
Cort ex: | nverse Relationships during Postadol escent Brain
Maturation, 21 J. Neurosci. 8819, 8828 (2001).

| nfformati on about juvenile brain devel opnent is avail able
on t he ABA' s Juvenil e Justice Center's website at
http://ww. abanet. org/crinjust/juvjus/resources#brain.
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their Mranda rights,* have a propensity to confess to police,“®
and are less capable than adults of making |ong range
decisions.*® As the United States Supreme Court observed over 40
years ago, adult advice would put a juvenile "on a |ess unequal

footing with his [or her] interrogators."®®

“7 See, e.g., Barbara Kaban & Ann E. Tobey, Wen Police
Question Children: Are Protections Adequate?, 1 J. Cr. for
Chi | d. & Cs. 151 (1999); Barry C. Fi el d, Conpet ence,
Cul pability, and Puni shnent : | nplications of Atkins for
Executing and Sentencing Juveniles, 32 Hofstra L. Rev. 463, 530-
535 (Wnter 2003); David T. Huang, Less Unequal Footing: State
Courts' Per Se Rules for Juvenile Waivers During Interrogations
and the Case For Their Inplenentation, 86 Corn. L. Rev. 437, 449
(2001); Robert E. MQ@iire, A Proposal to Strengthen Juvenile
Mranda Rights: Requiring Parental Presence in Custodial
Interrogation, 53 Vand. L. Rev. 1355, 1381-82 (2000); Thonas
Gisso, Juveniles' Capacities to Wive Mranda Rights: An
Enpirical Analysis, 68 Cal. L. Rev. 1134, 1160-61 (1980).

“8 See, e.g., Alison D. Redlich & Gail S. Goodman, Taking
Responsibility for an Act Not Committed: The Influence of Age
and Suggestibility, Law & Human Behavior 141, 152-53 (April
2003); Kaban & Tobey, supra note 47; Jennifer J. Wlters,
Comment, Illinois' Wakened Attenpt to Prevent Fal se Confessions
by Juveniles: The Requirenent of Counsel for the Interrogations
of Sone Juveniles, 33 Loy. U Chi. L. J. 487, 504-05 (2002);
McGQuire, supra note 47, at 1381-82; Maggie Bruck & Stephen J.
Ceci, The Suggestibility of Children's Menory, 50 Ann. Rev.
Psychol . 419 (1999); Any Brach, Children Try to Please Adults,
The Nation (Feb. 1999).

“ See, e.g., Elizabeth S Scott & Lawence Steinberg,
Bl am ng Youth, 81 Tex. L. Rev. 799, 814-15 (Feb. 20083). See
Ws. Stat. 8§ 48.375 (requiring parental consent for abortion,
finding that "[i]mmature mnors often lack the ability to nmake
fully informed choices that take account of both imedi ate and
| ong-range consequences").

°0 Gallegos v. Colorado, 370 U.S. 49, 54 (1962).
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102 Courts using the totality of circunstances test have

not considered this evidence and have not weighed factors that
make children uniquely vul nerabl e during interrogation. >

1103 Reason No. 4. A per se rule should be adopted to

prevent false confessions. Although it is difficult for many of
us to understand what |eads an innocent person to confess to a
crinme, especially a serious felony, researchers have docunented

that false confessions are "a |eading cause of the wongful
convi ctions of the innocent in Arerica.">?

104 When used agai nst vul nerabl e suspects, standard police
interrogation techniques are especially apt to lead to false
confessions.> Juveniles and the mentally retarded are the nost
vul nerable to nodern psychological interrogation techniques.>
It follows that juveniles "appear with sone regularity in false

conf essi on cases. "°°

°1 See Reason No. 2 and cases discussed at note 45, supra.

52 gteven A. Drizin & Richard A Leo, The Problem of Fal se
Confessions in the Post-DNA Wrld, 82 NC L. Rev. 891, 906
(2004) .

3 See, e.g., Wlsh S. Wite, False Confessions and the
Constitutional Safeguards Against Untrustworthy Confessions, 32
Harv. C.R-C L. L. Rev. 105, 120 (1997).

° Drizin & Leo, supra note 52, at 919.

° John E. Reid and Associates, False Confession Cases—The
| ssues, avai |l abl e at
http://ww.reid.confeducational _info/r_tips.htn ?seri al =10808394
38473936&pri nt .
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105 Although it is difficult to quantify the exact nunber

of false juvenile confessions, the court of appeals referred to
one study in which over a two-year period alnost a dozen
juveniles in the United States who confessed to conmtting

murder were subsequently proven innocent. >®

The majority opinion
acknow edges fal se confessions and notes the Central Park jogger
rape case in which five youths ages 14 to 16 (interrogated in
the absence of their parents) falsely confessed to rape.®

106 The U.S. Suprene Court has accepted that parental
counsel and advice are crucial protections for juveniles against
coercion and intimdation during police interrogation and are
crucial to the voluntariness analysis. The Suprenme Court has
urged that the "greatest care nust be taken to assure that the
adm ssion was voluntary,"® and that a juvenile needs someone to

lean on "lest the overpowering presence of the law, as he knows

it, may not crush him"®°

% Jerrell C. J., 269 Ws. 2d 442, 130, citing Walters, supra
note 48, at 489.

>’ See mmjority op., 126 n.6. For discussions of the
Central Park jogger case, see, e.g., Sydney H Schanberg, Wen
Justice is a Gne: A Journey Through the Tangled Case of the
Central Park Jogger, Village Voice, Nov. 20-26, 2002, at 36;
Rivka Gewirtz Little, Changed Lives Anong Central Park Five
Fam |y Menbers Across 110th Street, Village Voice, Nov. 6-12,
2002, at 39; Dasun Alah, Guilty Until Proven Innocent, Village
Voi ce, Sept. 11-17, 2002, at 24.

° |nre Gault, 387 U S 1, 55 (1967).

* Haley v. Chio, 332 U.S. 596, 600 (1948).
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1107 At least two state courts have concluded that when a

parent is deliberately excluded from interrogation of a
juvenile, a confession alnost invariably will be suppressed. ®°
1108 Gven the |limted nental abilities of juveniles and

their heightened susceptibility to suggestion, a per se rule is
needed to increase the likelihood that a guilty verdict wll not
be based on a false confession and be overturned on appeal. A
per se rule thus fosters the fair adm nistration of justice.

109 Reason No. 5. A per se rule should be adopted to

protect parental and famly values. One of the ol dest
fundamental |iberty interests recognized by the U S. Suprene
Court is that of parents to direct the care, control, and

upbringing of their children.® This constitutional protection
extends to parents' right to be consulted in decisions that have
potentially traumati c and pernmanent consequences. °?

110 This <court's failure to nandate that a parent or
interested adult be present during juvenile interrogation
of fends constitutionally protected—and societally accepted—

concepts of parental rights.

® State v. Farrell, 766 A 2d 1057, 1062 (N.H 2001);: State
v. Presha, 748 A 2d 1108, 1118 (N.J. 2000).

®1 See Troxel v. Ganville, 530 US. 57, 65 (2000); Prince
v. Massachusetts, 321 U S. 158, 166 (1944); Pierce v. Society of
the Sisters, 268 U S. 510, 534-35 (1925); Meyer v. Nebraska, 262
U S. 390, 399 (1923).

®2 H L. v. Matheson, 450 U.S. 398, 412 (1981).

29



No. 2002AP3423. ssa

111 Reason No. 6. A per se rule should be adopted because

it conports with Wsconsin legislative policy evidenced in
numerous statutes requiring parents or guardians to have a say
in a variety of significant decisions affecting their children.?®

112 This court's failure to nandate that a parent or
interested adult be present during juvenile interrogation
offends legislatively protected—and societally accepted—
parental rights.

113 Reason No. 7. A per se rule should be adopted because

it has proven to function well in other states and in Engl and.
According to one comentator, thirteen states have adopted, by
case law or legislative action, sone form of a per se parental
consultation rule.® In 1998 the Kansas suprene court® revi ewed
court-inposed rules from Massachusetts,® M ssouri,® New York, °®

0

| ndi ana, ®® Vernont, °© and Fl ori da’ and adopted a per se rule.

®3 See Jerrell C. J., 269 Ws. 2d 442, 129 (citing state |aws
requiring parental consent for marriage, buying or leasing a
car, purchasing alcohol or tobacco products, changing one's
name, and havi ng an abortion).

® Thomas J. Von Wald, Note, No Questions Asked! State v.
Horse: A Proposition for a Per Se Rule Wwen Interrogating
Juveniles, 48 S.D. L. Rev. 143, 164 n.237 (2002-03).

® In re BBMB., 955 P.2d 1302 (Kan. 1998). Counsel for
B. M B. argued that the followwing states have statutory
restrictions on the admssibility of unadvi sed juvenile
st at enent s: Col or ado, Connecti cut, | owa, Mont ana, North
Carolina, Cklahoma, and West Virginia. See id. at 1310.

® See Commonwealth v. MacNeill, 502 N E 2d 938 (Mass.
1987).
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114 Great Britain's Police and Crimnal Evidence Act of
1984 details a Code of Practice for the Detention, Treatnent,

and Questioning of Persons by Police Oficers, including those

persons under 17 years of age. Juveniles must have an
"appropriate adul t" pr esent during i nterrogation. An
"appropriate adult"” is defined as a parent or guardian, or, if

the child is under a local authority, a representative of that
authority. Once a child is taken into custody, authorities nust
inform this adult as soon as practicable. Police are required
to informthe child that an adult is there to advise him or her,
and that he or she has the right to consult with the adult
privately at any tine. During the interview, the police nust
advise the adult that the adult is not expected to function
nerely as an observer, but is present to advise the child,
assure that the interview is properly and fairly conducted, and

"facilitate communi cation" between the parties.

® Inre KWB., 500 S.W2d 275 (M. App. 1973).

® See In re Aaron D., 290 N.Y.S.2d 935 (1968).

® Lewis v. State, 288 NE 2d 138 (Ind. 1972): Sevion V.
State, 620 N.E. 2d 736, 737 n.1 (Ind. App. 1993).

" See In re E.T.C., 449 A 2d 937 (Vt. 1982); State v.
Pi per, 468 A 2d 554 (Vt. 1983).

M J.E.S. v. State, 366 So. 2d 538 (Fla. App. 1979).
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115 Reason No. 8. A per se rule should be adopted because

such a rule is the right, just, and fair way to operate the
W sconsin judicial system

1116 Police and law television dranas my lead us to
bel i eve t hat i nterrogations usi ng psychol ogi cal tactics
(including trickery) lead to sound and reliable confessions.
Television is not reality. What nmay be conpelling entertainnment
(as we cheer for the good guys and applaud the capture and
successful prosecution of the bad guys) is far renoved from the
conplications of the real world that sadly includes unreliable
and fal se confessions.

117 Wsconsin nust do nore than apply the "totality of the
circunstances" rule to protect children and famlies and tackle
the problem of false confessions. Mandating electronic
recording of juvenile interrogations is a very inportant step
but it is only one step. | would have the court fashion a rule
requiring the participation of an interested adult in the
interrogation process of juveniles. Qher jurisdictions provide
good working nodels. Such a rule wll provide desperately

needed procedural safeguards to protect children and famlies

2 The  court has held that trickery, t hat i's,
m srepresentations during an interrogation of a juvenile, 1is
considered on a case-by-case basis as part of the totality of
the circunstances to determne whether the m srepresentation
created pressure sufficient to overcone a suspect's free wll.
State v. Wods, 117 Ws. 2d 701, 726, 345 N.W2d 457 (1984).
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and to ensure the wvalidity of confessions and the sound
adm ni stration of justice.

1118 For the reasons set forth, | join the majority opinion
but al so separately concur.

119 I am authorized to state that Justices ANN WALSH
BRADLEY, N. PATRICK CROKS, and LQU S B. BUTLER, JR join only

Part | of this concurrence.
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1120 LOU S B. BUTLER, JR , J. (concurring). | join the
deci sion and nmandate of the court. Wiile | share many of the
concerns stated by Chief Justice Abrahanson in her concurring
opinion, and join Part | of that opinion, | conclude that we
should proceed with caution in light of the new rule we have
adopt ed. By requiring electronic recording of cust odi al
interrogations for juveniles in future cases where feasible,
i ncluding w thout exception when questioning occurs at a place
of detention, we nmy have already addressed the inportant
concerns identified by the Chief Justice in Part 1|1 of her
concurring opinion. In any case, we should certainly evaluate
the effectiveness of electronic recording before deciding
whet her this court should create additional protections pursuant
to our supervisory powers that are necessary to protect the
rights of children. If the rule we create today elimnates
conflicts in evidence attributable to flaws in human nenory,
reduces the nunber of disputes over the voluntariness of
confessions, protects police officers wongfully accused of
i nproper tactics, enhances interrogations of juveniles, and
protects the rights of the accused, then we need go no further.
| f problens persist, however, including the problem of false
confessions by children, then | would agree with the Chief
Justice that another look at a per se rule requiring the
presence of an "interested adult” is warranted.

1121 | nonetheless wite separately because Jerrell's

constitutional rights were violated in another manner. Dur i ng
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the interrogation, Jerrell asked the police several tinmes if he
could call his parents. Each tinme his requests were deni ed.
H s requests constituted an invocation of his Fifth Amendnent
privilege against self-incrimnation. Once he asked for his
parents, all interrogation should have ceased until he was given
an opportunity to consult with them

122 In Mranda v. Arizona, 384 U S. 436 (1966), the United

States Suprene Court announced the procedures to be followed for
the admissibility of statenments obtained during a custodial
i nterrogation. The requirenment of warnings is not of inport
her e. VWhat is relevant is what happens when a suspect invokes
his or her privilege:

If an individual indicates in any nmanner, at any tine
prior to or during questioning, that he wshes to
remain silent, the interrogation nust cease. At that
point he has shown that he intends to exercise his
Fifth Amendnment privilege; any statenent taken after
the person invokes the privilege cannot be other than
t he product of conpul sion, subtle or otherw se. :
If the individual states that he wants an attorney,
the interrogation nust cease until an attorney is
present .

1d. at 473-74.

123 The rule in Mranda centered on the |awer's special
ability to help a client preserve his Fifth Amendnment rights
once the client was caught in the adversary process and al so on
the lawer's role as "the protector of the legal rights of that
person in his dealings with the police and the courts."” Fare v.

M chael C, 442 U. S. 707, 719 (1979). In Mchael C, the United

States Suprene Court declined to extend Mranda's inplications

to cover requests of a 16-year-old juvenile to speak to a

2
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probation agent during custodial interrogation.? The Court
prem sed its conclusion on the fact that a probation officer is
an agent of the state that seeks to prosecute the alleged
of f ender . Id. at 720. A request to speak to a probation
officer, the Court stated, mght well be consistent with a
desire to speak with the police. 1d. at 724.

1124 The Court declined to create a separate waiver test
for juvenil es, stating "t he totality-of-the-circunstances
approach is adequate to determne whether there has been a
wai ver even where interrogation of juveniles is involved." 1d.
at 725. The totality-of-the-circunstances analysis, the Court
wote, "take[s] into account those special concerns that are
present when young persons, often with limted experience and
education and with immture judgnment, are involved." Id. at
725. The Court ultimately concluded that "[w] here the age and

experience of a juvenile indicate that his request for his

probation officer or his parents is, in fact, an invocation of

his right to remain silent, the totality approach will allow the
court the necessary flexibility to take this into account in
maki ng a wai ver determnation.” 1d. (enphasis added).

1125 Since Mchael C., the law regarding the privilege

against self-incrimnation has changed. Before Mranda, the

principal issue in cases involving police interrogation was not

! The Court noted that it had "not yet held that Mranda
applies wth full force to exclude evidence obtained in
violation of its proscriptions from consideration in juvenile
proceedings.” Fare v. Mchael C, 442 U. S. 707, 717 n.4 (1979).
The Court assumed, w thout deciding, that Mranda applied. 1d.

3
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whet her a defendant had waived his or her privilege against

self-incrimnation, but whet her his or her st at enent was

voluntary. Mchigan v. Tucker, 417 U S. 433 (1974). In Tucker,
the police failed to advise the defendant of all of the M randa
war ni ngs. The Court indicated that the procedural safeguards
created in Mranda were not thenselves rights protected by the
constitution, but were instead neasures to insure that the
privilege against conpulsory self-incrimnation was protected.
Id. at 444. The Court concluded that the police conduct at
issue in Tucker did not abridge the defendant's constitutional
privilege against conpulsory self-incrimnation, but departed
only from the prophylactic standards laid dowm in Mranda to
safeguard the privilege. |d. at 445-46.

1126 M chael C. was deci ded subsequent to both M randa and

Tucker . As such, the focus was not on waiver or an invocation
of the privilege, but was instead based on the traditional
vol untari ness anal ysi s. It was not until later that the Court
clarified that Mranda announced a constitutional rule, and was

not created under the Court's supervisory powers. Di ckerson v.

United States, 530 U S. 428, 438 (2000). Over tinme, the Court

has come to recognize two constitutional bases for the
requi renent that a confession be voluntary to be admitted into
evidence: the Fifth Amendnent right against self-incrimnation
and the Due Process Cause of the Fourteenth Amendnent. 1d. at

433- 34. The decision in Mchael C. canme prior to the Court's

pronouncenent in Dickerson that Mranda was grounded upon the

constitution, and nmust be viewed in that |ight.
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127 The Court has <consistently recognized that the
coerciveness of the custodial setting is of heightened concern

when a juvenile is under consideration. See Haley v. Ohio, 332

U S 596, 599 (1948); see also Gllegos v. Colorado, 370 U S

49, 54 (1962). Constitutional distinctions between mnors and
adults are recogni zed for at |least three reasons: "the peculiar
vul nerability of children; their inability to make critica
decisions in an informed, mature manner; and the inportance of

the parental role in child rearing.” Bellotti v. Baird, 443

U S 622, 634 (1979); Hardaway v. Young, 302 F.3d 757, 764 (7th

Cir. 2002).

1128 Just this term in a decision striking down the death
penalty for juvenile offenders, the Court once again recognized
three general differences between juveniles under 18 and adults.

Roper v. Simmons, 543 U S _ , 125 S (C. 1183, 1195 (2005).

First, the Court recognized a lack of mturity and an
under devel oped sense of responsibility anmong the young that
often result in inpetuous actions and decisions. Id. The
recognition of the conparative immturity and irresponsibility
of juveniles has led to alnobst every state prohibiting those
under 18 vyears of age from voting, serving on juries, or
marrying wthout parental consent. Id. Second, the Court
acknowl edged that juveniles are nore susceptible to influence
and psychol ogi cal damage. 1d. Accordingly, juveniles have |ess
control, or less experience wth control, over their own
envi ronment . Id. They lack the freedom that adults have to

extricate thenselves froma crimnogenic setting. 1d. Finally,
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the Court recognized that the character of a juvenile is not as
well formed as that of an adult. Id.

1129 Qur Chief Justice has cited many reasons why young
peopl e lack the decision-naking capacity and understanding of
adul t s. Abr ahanson, C.J., concurring, 1101. When a child is
confronted with a difficult situation, custodial interrogation
or otherwise, that child is nore likely to want "nmomy" or

"daddy" to help that child out of a jam M chael C., 442 U. S

at 730 (Marshall, J. dissenting). That request constitutes both
an attenpt to obtain advice and a general invocation of the
right toremain silent. 1d. at 729-30.

1130 I agree with the mjority that we nust apply the
totality-of-the-circunstances anal ysi s in eval uati ng t he
vol untariness of a confession. Majority op., 91120-21. I
conclude that the majority properly applied that analysis to the
facts of this case. | also conclude, however, that Jerrell
i nvoked his privilege against self-incrimnation under the Fifth
Amendnent when he asked the detective to call his parents during
the interrogation. He clearly asked for help when he repeatedly
asked for his parents, and at his age, those requests nust be
construed as requests to remain silent wuntil he had an
opportunity to speak with his parents. Wiile a parent may not
have the special ability of a lawer to protect legal rights of
a child, a parent is certainly the protector of that child in
all other respects, and certainly could be counted upon to give
proper advice to his or her child. In view of the recently

recogni zed constitutional underpinnings of Mranda, a juvenile
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should be entitled to at Ileast the sane constitutional
protections as an adult. Wen a juvenile asks for help, help
should be provided. As such, his confession should be

suppressed because it is involuntary, and because he invoked his
privilege against self-incrimnation under the Fifth Amendnent
when he asked for his parents, but was not given an opportunity
to consult with them

1131 For the foregoing reasons, | respectfully concur.
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1132 DAVID T. PROSSER, J. (concurring in part, dissenting
in part). | agree with the mgjority's conclusion that Jerrel
C.J.'s confession was involuntary and that his delinquency
adj udi cati on nust be reversed. Havi ng nmade that determ nation
however, the mgjority should stop. Instead, it continues on to
require that all custodial interrogations of juveniles in future
cases be electronically recorded where feasible, and wthout
exception when questioning occurs at a place of detention. The
court should have reconmmended | egislation instead of |egislating
fromthe bench

1133 By its action, the court is attenpting to dictate the
practices of law enforcenent agencies under the qguise of
"superintendi ng" state courts. This is not an appropriate role
for the judiciary in our system of governnent. From the
inposition of this newrule, |I respectfully dissent.

I

134 This case raises fundanental questions about suprene

court power. The power of this court was addressed in 1982 in

an opinion by then-Justice Abrahanson. State v. Holnes, 106

Ws. 2d 31, 315 NNW2d 703 (1982). The court stated:

It is well established that this court has express,
i nherent, inplied and incidental j udi ci al power .
Judi ci al power extends beyond the power to adjudicate
a particular controversy and enconpasses the power to
regul ate matters related to adjudication.

[ TIhe constitution grants the supreme court power to
adopt neasures necessary for the due adm nistration of
justice in the state, including assuring litigants a
fair trial, and to protect the courts and the judicia

1
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system. . . . Such  power, properly used, IS
essenti al to the nmaintenance of a strong and
i ndependent judiciary, a necessary conponent of our
system of governnent.

Hol mes, 106 Ws. 2d at 44.
1135 In this case, the court relies on its "superintendi ng

authority"” over all state courts to exclude nost statenents from

juveniles when the custodial interrogations producing those
statenments are not el ectronically recor ded. Thi s
"superintending authority" 1is an express power enbodied in

Article VI1, Section 3 of the Wsconsin Constitution.

1136 It S not conpletely clear how the court's
"superintending authority" differs from the court's inherent
power, for the two powers sonetinmes overl ap. But it is rather
breathtaking for the court to describe its "superintending
authority” as "unlimted in extent" without putting that notion
into historical context. See mmjority op., 140. Even the
State's police power is not "unlimted in extent."

1137 Article VII, Section 3 of the 1848 constitution read

as foll ows:

The suprenme court, except in cases otherw se provided
in this constitution, shal | have appel | ate
jurisdiction only, which shall be coextensive with the
state; but in no case renoved to the suprenme court
shall a trial by jury be all owed. The suprene court
shall have a general superintending control over all
inferior courts; it shall have power to issue wits of
habeas corpus, nmandanus, injunction, quo warranto,
certiorari, and other original and renedial wits, and
to hear and determ ne the sane.

Ws. Const. art. VII, 8 3 (1848) (enphasis added). This section

remai ned intact until 1977 when it was anended to read, in part:



No. 2002AP3423.dtp

"(1) The suprene court shal | have superi ntendi ng and
adm ni strative authority over all courts.”

1138 The 1977 amendnent changed the term "superintendi ng

control™ to superintending "authority" and added the phrase
"adm nistrative authority." | am not persuaded that changing
"superintending control" to "superintending . . . authority" was

intended to alter the nature or extent of this specific grant of

power . If this view is correct, then an understanding of the
original grant would be helpful in interpreting the present
constitution. If this view is not correct, there ought to be

cl ear evidence that the franmers of the 1977 amendnent intended a
substantially enlarged grant of superintending power. | have
found nothing in the legislative history to support the latter
proposi tion.

139 The ori ginal version of Article VI, Section 3
appeared to tie the «court's "superintending control"™ over
inferior courts to the issuance of various wits, as the two
provisions were included in the sanme sentence, divided by a
sem col on. Nonet hel ess, the suprene court tried to sever the

tie in The Attorney Ceneral v. Blossom 1 Ws. 277 [*317]

(1853). The court construed the "superintending" power very
broadly, saying: "This sentence contains a clear grant of
power. . . . It is unlimted in extent. It is undefined in
character. It is unsupplied with neans and instrunentalities.

The constitution |eaves us wholly in the dark as to the neans of
exercising this clear, unequivocal grant of power." Blossom 1

Ws. at 283 [*325].
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1140 The court asked rhetorically whet her t he

superintending power was to be exercised by neans of the wits
of habeas corpus, nmandanus, quo warranto, injunction, and
certiorari, and answered its question, in essence: " Not

excl usively."

What, then, are the nmeans, instrunentalities and
agencies by which this power is to be exercised?
Clearly the ordi nary neans provided by the comon | aw,
or such as should be supplied by Ilegislative
enact ment . The very force of the terns, suprene
court; conprehending, naming, instituting the highest,
the dernier judicial tribunal known to, and recognized
by the comon |aw, necessarily carries with it all the
wits, instrunmentalities, powers and agencies provided
by the comon law for the convenient and conplete
exerci se of such superintending control. It is idle to
say that the enuneration of such wits as are
ment i oned, were made to supply such neans of
superintendi ng control .

|d. at 284 [*325-26].
141 In evaluating the court's analysis, it nmust be
remenbered that the question in Blossom was whet her the suprene

court had original jurisdiction to issue, hear, and determ ne

prerogative wits. To answer this question, the court had to
interpret the |anguage of Article VII, Section 3. Bui | ding up
the court's "superintending control” so that it was not limted
to the issuance of prerogative wits was helpful, if not
essential, to its wultimate conclusion that the court had
original jurisdiction.

1142 I n subsequent discussions, however, the court was nore
circunspect about this power. It concluded: "The power of
superintending control is the power to 'control the course of

ordinary litigation in inferior courts,' as exercised at comon
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law by the court of King's Bench, and by the use of wits
specifically nentioned in the constitution and other wits there

referred to or authorized." Seiler v. State, 112 Ws. 293, 299,

87 NNW 1072 (1901).
1143 Seiler followed closely the nore frequently cited case

of State ex rel. Fourth National Bank of Philadel phia v.

Johnson, 103 Ws. 592, 79 NW 1081 (1899), in which the Bl ossom

statenent that the "superintending control” power is unlimted

in extent, was quoted. But Johnson put that quote in
per specti ve. It provided an extensive discussion of the King's
Bench:
[Bly t he constitutional gr ant of "a gener al
superintending control over all inferior courts" [the

W sconsin Suprene] court was endowed with a separate
and independent jurisdiction, which enables and
requires it in a proper case to control the course of
ordinary litigation in such inferior courts, and was
al so endowed with all the common-law wits applicable
to that jurisdiction. . . . That the makers of the
constitution used t he wor ds in guestion
understandingly, and wth a specific neaning, and not
as a nmere rhetorical flourish or high sounding form of
words, can admt of no doubt. Only a superficial
knowl edge of the growh and devel opnent of the English
judicial system is necessary to determ ne what that
meani ng was and is. The English court of king's bench
had a superintending jurisdiction over all t he
inferior courts of the realm which it freely
exercised by the use of well-defined wits from very
early tines.

Johnson, 103 Ws. at 613.

1144 Witing for a unani nous court, Justice John B. Wnslow
guot ed Bl ackstone as witing that the jurisdiction of the King's
Bench "is very high and transcendent. It keeps all inferior
jurisdictions within the bounds of their authority, and may

ei ther renove the proceedings to be determ ned here, or prohibit
5
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their progress below " Id. at 614. Bl ackst one expl ai ned that
the King's Bench "commands magistrates and others to do what
their duty requires, in every case where there is no other
specific remedy." 1d.*

1145 Justice John Wckhem summarized and synthesized 90
years of Wsconsin case law on the court's "superintending
power” in a 1941 law review article. John D. Wckhem The Power

of Superintending Control of the Wsconsin Suprenme Court, 1941

Ws. L. Rev. 153. He wrote:

The purpose of this ["superintending control over
inferior courts”] jurisdiction is to protect the |egal
rights of a litigant when the ordinary processes of
action, appeal and review are inadequate to neet the
si tuation, and where there is need for such
intervention to avoid grave hardship or conplete

Y'I'n her answer to Justice Roggensack's concurrence/di ssent
and this concurrence/dissent, Chief Justice Abrahanmson points to
witings in State ex rel. Unbreit v. Helns, 136 Ws. 432, 118
N.W 158 (1908), as a vindication of The Attorney Ceneral .
Bl ossom 1 Ws. 277 [*317] (1853), and a repudiation of State ex
rel. Fourth National Bank of Philadelphia v. Johnson, 103 Ws.
591, 79 N.W 1081 (1899), and Seiler v. State, 112 Ws. 293, 87
N.W 1072 (1901). The issue in Helnms was very narrow. whether
the Suprenme Court had the authority under its constitutional

"general superintending control over all inferior courts"” to
issue a wit of mandanus ordering a circuit court to reinstate a
crimnal conplaint that the circuit court had dism ssed. The

court determned that it had this specific power under the
constitution but it unaninously declined to use it, saying there
was no justification under the facts of the case. Chief Justice
Wnslow, witing separately, bowed to the views of nobst of his
col | eagues that the court had the power to "review' a |ower
court's judicial error under circunstances where the Court of
King's Bench woul d not have done so. 136 Ws. at 464 (W nslow,
C.J., concurring). The court's well-mannered discussion of its
"superintending control™ power to issue a wit to a circuit
judge in a specific fact situation is sinply light years away
from the concept that "The court's superintending power is as
broad as necessary to neet the needs of changing circunstances.”
See Chief Justice Abrahanson's concurrence, {11

6
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denial of these rights. Thus, it is held that before
the court will intervene, it nust appear that there is
no adequate renedy by appeal or wit of error. For
exanple, the order of the inferior court or its
inaction, if that is the thing objected to, may be of
such character as not to be appeal able, or appeal from
the judgnent may cone too late for effective redress.
It is variously stated in the cases that to warrant
exercise of the power there nust be a clear |egal
right on the part of the applicant; a plain duty on
the part of the inferior court; the remedy by appea
or wit of error nust be inadequate; there nust be an
exigency calling for pronpt action; the power is not
to be used to performthe office of appeal or wit of
error and the result of a refusal to act and to
exercise superintending control nust result in grave
hardship to the litigant.

These statenments represent attenpts to state in whole
or in part the policy which wunderlies both the
constitutional grant of supervisory control and the
court's exercise of it as a matter of policy.

Id. at 161-62 (citations omtted).

146 This description of superintending authority, to
control the course of ordinary litigation in |ower courts so as
to avoid grave hardship to a litigant, is very different from
the incredibly elastic power the court now enploys. Sonehow the
court's superintending authority over all —courts has been
transfornmed into broad authority to mandate desirable policy
ostensibly related to judicial proceedings but extending far
beyond the litigants in a specific case. The power is being
enpl oyed during normal appellate review, so that there is no

intervention into a |ower court proceeding because of an

exi gency. The court is not protecting a clear |legal right;
rather, it is creating new procedures that are not even deened
"rights." It is not acting because alternate renedies are
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i nadequat e. It requires no grave hardship because Jerrel
C.J.'s adjudication of delinquency has been reversed. I n ot her
words, the court's use of its superintending authority to effect
an arguably desirable policy violates every principle of our
express but limted constitutional power.

1147 The court started down this road in 1967 when it
sought to uphold the pronul gation of an ethical code for judges.

See In re Pronmulgation of a Code of Judicial Ethics, 36

Ws. 2d 252, 153 N.W2d 873, 155 N W2d 565 (1967). The court
sai d:

At least twenty-three states have adopted a Code
of Judicial Ethics by suprenme court action, generally
in the exercise of their recognized inherent and
inplied power of supervision over the courts, judges,
and attorneys of the judicial system The power has
been considered generally to be as broad as is
necessary for the admnistration of justice or as
needed to protect the public or the state or a

particular litigant. Qur constitution has expressly
given this court superintending power over inferior
courts.

We hold this court has an inherent and an inplied

power as the suprene court, in the interest of the
adm nistration of justice, to formulate and establish
the Code of Judicial Ethics . . . . This power,
inherent in the supremacy of the court and inplied
from its expressed constitutional grants of
supervi sory power, enbraces all menbers of the
judiciary.

I d. at 253-54 (enphasis added).

1148 When County Judge Charles E. Kading of Jefferson
County challenged a rule under the Code requiring disclosure of
i nvestment assets held by hinmself or his wife, the court upheld

the Code rule on a 4-3 vote, saying: "W reject this attack on

8
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the fundanental authority of this court. Both the adoption of
the code and the later adoption of Rule 17 are actions of this
court performed under its inherent power to function as the

suprenme court and also perforned in carrying out the function of

superintending control as expressly set forth in art. VII, sec.

3, of the Wsconsin Constitution." In re Honorable Charles E

Kadi ng, 70 Ws. 2d 508, 516-17, 235 N W2d 409 (1975) (enphasis
added) .
1149 Speaking through Chief Justice Horace WIlkie, the

court decl ared:

[We find an additional source of authority for this

court's pronulgation of the Judicial Code . . . in the
power which is reasonably inplied from this court's
express constitutional authority to exercise "a
gener al superintending control over all i nferior
courts. ™ This power of superintending control is
"unlimted in extent . . . undefined in
character . . . [and] unsuppl i ed W th means and
instrunmentalities.” . . . M. Justice ROUJET
MARSHALL, after a painstaking survey of this power[,]
concluded in 1908 that it is "not limted other than
by the necessities of justice" and that it necessarily
includes "all . . . nmeans applicable thereto and all
power necessary to nmake such . . . nmeans fully
adaptable for the purpose."” The superintendi ng power

is as broad and as flexible as necessary to insure the
due adm nistration of justice in the courts of this
st at e.

If this [superintending] power were strictly limted
to the situations in which it was previously applied,
it would cease to be superintending, since this word

definitely cont enpl at es ongoi ng, cont i nui ng
supervision in response to changing needs and
ci rcunst ances. The power of superintending control

should not be ossified by an wunduly restrictive
interpretation of its extent.
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ld. at 519-20 (citing State ex rel. Unbreit v. Helns, 136 Ws.

432, 462, 118 N.W 158 (1908) (Marshall, J., concurring)).?

150 These paragraphs, supported by four nenbers of a
deeply divided court, in a case in which the court's inherent

power to pronulgate a code of judicial ethics would surely have

sufficed, are the source of the court's contenporary
"supervisory power." They are highly suspect. A witer in the
W sconsin Law Review noted immediately that, "These statenents

represented a considerable departure from prior interpretations
of the court's constitutional authority to superintend inferior

courts.” Dennis @Gal |l agher, Superintending Power of the

Wsconsin Suprenme Court and Financial Disclosure Rules for

Judges, 1977 Ws. L.Rev. 1111, 1119 (1977). Calling the court's
action "an unprecedented devel opnent,” id. at 1121, the witer

cont ended t hat:

Justice Roujet Marshall's opinion in Seiler v.
State shows clearly that the constitutional grant of
"general superintending control” was understood as a
very limted authority over actions in the inferior
courts. In rejecting the argunent t hat t he
superintending control clause could be used as
authority to sustain acts of |egislation purporting to
grant the suprene «court original jurisdiction in

2 The majority in In re Honorable Charles E. Kading, 70 WSs.
2d 508, 235 N.W2d 409 (1975), overstated the breadth of Justice
Marshall's characterization  of the superintending power.
Justice Marshall discussed the superintending power in |ight of
the court's authority "to control Ilitigation" and believed that,
as of 1908, the court had left "nothing to be said to further
define the superintending power." State ex rel. Unbreit wv.
Hel ns, 136 Ws. 432, 447, 458, 118 N.W 158 (1908) (Marshall
J., concurring). The Kading court's holding required it to act
contrary to Justice Marshall's advice by "further defin[ing]"
the superintending power in a nmatter unrelated to "control[ling]
l[itigation."

10
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certain crimnal cases, Justice Mirshall stated that
superintending control should be understood as "the
power to 'control the course of ordinary litigation in
inferior courts,’" as exercised at conmmon |law by the
court of King's Bench, and by the wuse of wits
specifically nentioned in the constitution . .
Justice Marshall rejected any extension of this power
beyond its comon |aw signification, such as using it
to justify advisory opinions by the suprene court.

ld. at 1120 (citations omtted).

151 In a hard-hitting dissent, Justice Robert Hansen also
quot ed Rouj et Marshall:

"While the true limts of judicial power nust be
jealously guarded and firmy nmaintained, it would be
as dangerous to extend as to limt the sanme, by giving
to the language in which the jurisdiction was granted
a neaning different from that which was in mnd when
the grant was nmade. The power of superintending
control, as has been decided and before indicated, has
to do only with controlling inferior courts in the
exercise of their jurisdiction by the use of
instrunments nentioned specifically in the constitution
or authorized thereby."

Kading, 70 Ws. 2d at 540 (Hansen, J., dissenting) (quoting
Seiler, 112 Ws. at 300 n.9).

1152 As noted, Article VII, Section 3 of the constitution
was anended in 1977 to produce new text: "The suprene court
shal | have superintending and adm nistrative authority over all
courts.” Constitutional revision gave the suprene court

adm nistrative authority over all courts and simultaneously

provided in Article VII, Section 4(3): "The chief justice of the
suprene court shall be the admnistrative head of the judicia

system and shall exercise this adm nistrative authority pursuant

to procedures adopted by the suprenme court.” Ws. Const. art.

VII, 8 4(3) (enphasis added).

11
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1153 Thi s "adm ni strative aut hority" creates an
i ndi sputable hierarchy anobng state courts, giving authority to
the suprene court to establish policies and procedures for the
state's entire judicial system | see no evidence, however,
that the 1977 anendnents were intended to alter and enhance the
"superintending . . . authority" of the suprene court. The use
of the superintending authority to dictate |aw enforcenent
procedure is sinply mles from the sort of superintending

control over lower courts in specific cases that the franers

i nt ended.
[
154 The suprene "court has express, inherent, inplied and
incidental judicial power." Hol nres, 106 Ws. 2d at 44. The
court's inherent power has |ong been recognized. See In re

Janitor, 35 Ws. 410 (1874); Stevenson v. Ml waukee County, 140

Ws. 14, 121 N.W 654 (1909); State v. Cannon, 196 Ws. 534, 221

N.W 603 (1928); In re Cannon, 206 Ws. 374, 240 N W 441

(1932); Integration of the Bar, 273 Ws. 281, 77 N W2d 602

(1956); Lynn Laufenberg & Geoffrey Van Remen, |nherent Power

and Adm nistrative Court Reform 58 Marg. L. Rev. 133 (1975);

Gal | agher, supra. It is not ny purpose to try to define the
scope of inherent power, except to agree that the court's "power
must necessarily be expansive enough to facilitate the
performance of constitutional nmandates."” Laufenberg & Van
Remmen, supra, at 157.

1155 It should be obvious, however, that neither the
court's inherent power nor its "admnistrative authority over
all courts"” can reasonably be enployed in the circunstances of

12
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this case, and that is why the court has relied upon an
anor phous "supervi sory" power. Majority op., 9193, 58. I f the
majority opinion represents a proper wuse of the court's
"superintending . . . authority,” then, logically, there is no
practical reason why the court could not dictate any aspect of
police investigative procedure that 1is designed to secure
evidence for use at trial. The people of Wsconsin have never
bestowed this kind of power on the Wsconsin Suprene Court.
11

156 The nmmjority outlines the advantages it sees in
adopting a rule that custodial interrogation of a juvenile nust
be electronically recorded if the state seeks to use any
statenent by the juvenile in court. Majority op., 9151-57. I n
doing so, it cites an American Bar Association resolution urging
that such a rule apply to all custodial interrogations of crine
suspects. This fornulation obviously includes adults. Id.,
156. As Bob Dylan would put it, "You don't need a weather man
to know which way the wind bl ows."?

1157 The court's new rule is not required by any
constitutional provision and is not "absolutely essential" to

the adm nistration of justice. See Kading, 70 Ws. 2d at 518.

Prom ses that "This court will not use its superintending power

where there is another adequate renedy," Arneson v. Jezw nsKi

206 Ws. 2d 217, 226, 94, 556 N WwW2d 721 (1996), have been

replaced with frank rejection of "the State's |eave-it-to-the-

% Bob Dyl an, Subterranean Honesick Blues, on Bringing It All
Back Hone (Col unbi a Records 1965).

13
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| egi sl ature approach.” Chi ef Justice Abrahanson's concurrence,
14.

1158 The new rule undeniably I|eaves nmany questions
unanswer ed. VWhat is "custodial interrogation" under the rule?
Are the exceptions to what 1is "custodial" and what is

"interrogation" under Mranda v. Arizona, 384 U. S 436 (1966),

still valid? How does the rule apply to a student's interview
in a school principal's office? In an era of tiny portable
recorders, when is electronic recording not "feasible"? Must
the subject of interrogation be notified that his words wll be
recorded? May a subject waive recording? Does the "fruit of
t he poi sonous tree" doctrine apply to unrecorded statenents?

1159 | share the mgjority's conclusion that electronic
recording of juvenile confessions is a worthwhile policy goal.
However, developing the details of a rule is denmanding work.
The legislature mght not answer all the questions better than
this court, but in drafting legislation, it wuld at |east have
totry. At a mininmum the court should delay the inplenentation
of its newrule to give |aw enforcenent agencies tine to prepare
for it. In addition, | urge the legislature to pronptly address
the issue of electronic recording of statenents by juveniles and
adults, so that |law enforcenent w Il have clear guidelines to

foll ow

14
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1160 PATI ENCE DRAKE ROGGENSACK, J. (concurring in part and
dissenting in part). I concur in the majority opinion's
conclusion that Jerrell C J.'s confession was not voluntary, and
therefore his delinquency conviction nust be reversed. Mjority
op., 9159. | also agree that requiring |law enforcenent to tape
record its questioning of juveniles wherever possible and on all
occasions when a juvenile is questioned at a place of detention
woul d benefit both juveniles and |aw enforcenent. However, |
cannot join in the court's mandate that unless interviews wth
juveniles are tape recorded, statenents nade in those interviews
wi |l be suppressed at trial. Myjority op., T47.

1161 The majority clains that Article VII, Section 3 of the
W sconsin Constitution gives the suprenme court the power to
suppress statenents taken in contravention of its directive.
Majority op., T49. In nmy view, the court's superintending
authority under Article VII, Section 3 does not permt the court
to interfere in the practices of |aw enforcenent unless those
practices violate weither a constitutional right or a |aw
est abl i shed by t he | egi sl ature. Fai l i ng to record
interrogations of juveniles does neither. Accordingly, |
respectfully dissent fromthat portion of the majority opinion.

1162 This court has never before concluded that it had the
power to suppress defendants' statenents in certain situations
merely because it preferred a different |aw enforcenent
technique in the procurenent of those statenents, as it
concl udes today. To the contrary, suppression of a defendant's

statenment has been required only when the I|aw enforcenent
1
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conduct at issue threatened an immnent |oss of defendants
constitutional rights or was illegal.? Accordingly, the step
taken by the majority opinion is a huge expansion of the court's
Article VI1, Section 3 powers.

1163 As a preanble to the exercise of what it describes as
the court's supervisory powers granted in Article VII, Section 3

of the Wsconsin Constitution, the majority opinion declares:

Article VI, Section 3 of the Wsconsin
Constitution expressly confers upon this court
superintending and adm nistrative authority over all

state courts. This provision "is a grant of power.
It is unlimted in extent. It is indefinite in
character." (citing State v. Jennings, 2002 W 44,

113, 252 Ws. 2d 228, 647 N.W2d 142 (quoting State ex
rel. Fourth Nat'l Bank of Philadel phia v. Johnson, 103
Ws. 591, 611, 79 NW 1081 (1899)).

! For exanple, it has long been held that in order to be
admtted at trial, a defendant's confession nust be voluntary.
State v. Hunt, 53 Ws. 2d 734, 740, 193 N W2d 858 (1972);
Lynumm v. Illinois, 372 US. 528, 534 (1963). The rule
requi ring suppression of involuntary confessions is grounded in
a defendant's due process right to a fair trial, Mchigan v.
Tucker, 417 U S. 433, 441 (1974), and linked to the Fifth

Amendnent ' s right agai nst self-incrimnation, Mranda V.
Arizona, 384 U.S. 436, 461 (1966), as well as the mrror of the
Fifth Amendnent in Article 1, Section 8 of the Wsconsin

Constitution, State v. Hanson, 136 Ws. 2d 195, 211, 401 N.W2d
771 (1987). Suppression is also bottoned in the concept that
| aw enforcenent personnel nust obey the Ilaw, even as they
enforce it. Arizona v. Fulmnante, 499 U S. 279, 293 (1991).

In Mranda, the United States Suprene Court instituted
measures designed "to permt a full opportunity [for those in
custody] to exercise the privilege against self-incrimnation.”

Mranda, 384 U S at 467. The Court deened the M randa
protocol s necessary for "any assurance of real understandi ng and
intelligent exerci se of t he privilege [ agai nst sel f -
incrimnation].” 1d. at 469. In the present case, the mpjority

does not claimthe recording requirenent is necessary to protect
suspects' constitutional rights, but rather mandates recording
because it deens the procedure beneficial.

2
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Majority op., T40. Wiile the words used in the quote from
Johnson are accurately repeated, they are taken out of context,
and in so doing, the majority opinion gives them a meani ng that
is conpletely different fromthat expressed in Johnson.?

1164 Article VII, Section 3 currently has three sentences
that pertain to the suprene court's jurisdiction: (1)
superintending and adm nistrative authority over all courts; (2)
original jurisdiction; and (3) appellate jurisdiction.® Wen the
decision in Johnson was made, Article WVII, Section 3 was
expressed in three clauses. Because the court of appeals had
not yet been created, Section 3 was worded differently in regard

to the court's appellate jurisdiction as well. However, the

2 State v. Jennings, 2002 W 44, 252 Ws. 2d 228, 647 N. W 2d
142, repeats the sane |anguage from State ex rel. Fourth
Nati onal Bank of Phil adel phia v. Johnson, 103 Ws. 591, 79 N W
1081 (1899), but Jennings declined to use it to stretch the
court's supervisory power to require the court of appeals to
certify cases in which the court of appeals is faced with a
direct conflict between a decision of the United States Suprene
Court and a decision of this court on a question of federal |aw.
Jenni ngs, 252 Ws. 2d 228, 113-16.

S Article VIlI, Section 3 of the Wsconsin Constitution
st at es:

(1) The suprene court shall have superintending
and adm nistrative authority over all courts.

(2) The suprene court has appellate jurisdiction
over all <courts and nmay hear original actions and
pr oceedi ngs. The suprene court my issue all wits
necessary in aid of its jurisdiction.

(3) The suprene court may review judgnments and
orders of the court of appeals, may renpbve cases from
the <court of appeals and nmy accept cases on
certification by the court of appeals.

3
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court had been granted superintending authority over al
"inferior courts,” and it was that power the Johnson deci sion
exam ned. *

1165 The question presented in Johnson was whether the
exercise of the court's superintending power was limted to the
court's use of the specific wits listed in Section 3. Johnson,
103 Ws. at 610-11. The court concluded that the superintending
power was an independent grant of constitutional power from that
listed in the wits clause of Section 3, and that the exercise
of the superintending power was not dependent on the use of a
wit. 1d. at 610-12.

1166 In so concluding, the court repeated the words used in
the superintending clause of Article WVII, Section 3 and
explained that the wording of that clause was "unlimted in
extent," neaning that the grant of power did not have to be
exercised through the use of a wit listed in the follow ng
cl ause of Section 3. The court's statenent that the wording of
the clause was "indefinite in character” confirmed that the
court could exercise its power in ways other than that accorded
in a listed wit. The court in Johnson was not concluding that
the power granted in the superintending clause of Section 3 was
unlimted in extent or indefinite in character, only that the
means by which that power could be exercised was not |limted by
the wits clause of Section 3. | d. After its explanation of

the lack of a limtation on the means by which superintending

“In 1899 when Johnson was decided, Article VII, Section 3
provi ded: "the suprene court shal | have a genera
superintending control over all inferior courts.” 1d. at 611

4
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control could be exercised, the court described, in |engthy
detail, that the superintending power of the court was the power
to control the course of wordinary Ilitigation in all other
courts. Id. at 612. The court explained that Section 3

mrrored the power of a court known as King's Bench under
Engli sh conmon | aw when the Wsconsin Constitution was created.

ld. at 612-14. Because the King's Bench had power broader than

the wits clause of Article VII, Section 3, the court concl uded
that the Wsconsin Suprenme Court had that power as well. I1d. at
614- 16.

1167 The majority contends that the requirenent that a
juvenile's statenents to | aw enforcenent cannot be used at trial
unl ess the questioning was acconplished with the required tape
recording is sinply a rule of evidence. Majority op., 148.
However, in order for the suprenme court to create an evidentiary
rule, it nmust give notice and have a hearing. See Ws. S C.
IOP I11-A (Septenber 16, 1996). There was no notice or hearing
that the court was considering a new rule of evidence.®
Additionally, the nmandate is intended to affect |aw enforcenent
practices. Majority op., 91746-47. The legislature has the
power to regulate how |aw enforcenent conducts its official

duti es. See, e.g., State ex rel. Young v. Shaw, 165 Ws. 2d

276, 287-88, 477 N W2d 340 (C. App. 1991). Absent the
necessity to protect against an immnent infringenment of

def endant s’ constitutional rights or a violation of the

®In ny view, as explained herein, the court does not have
the power to cause the sane requirenment by rule, even if its
rul e- maki ng procedures were foll owed.

5



No. 2002AP3423. pdr

constitution or a statute, the suprene court does not have the
authority to regulate how l|law enforcenent, a part of the
executive branch of governnment, acconplishes its officia
duti es.

1168 Furthernore, this case is not the first time that we
have been asked to interpret our superintending authority to

regul ate proceedings in another branch of governnent. In State

ex rel. Thonpson v. Nash, 27 Ws. 2d 183, 133 N.W2d 769 (1965),

we were asked to interpret the constitution to permt the

circuit court, which had superintending powers under then

Article VI, Section 8 of the Wsconsin Constitution, to
proscri be procedures used in an adm nistrative proceeding. | d.
at 193. We declined to do so, concluding that we have never

interpreted superintending powers as sufficient "to interfere
with the orderly operating procedures of an admnistrative
agency in the absence of a showing of a denial of due process.”
1d. at 194.°

1169 While we adopted recording as one of the criteria to
consider before admtting hypnotically affected testinony in

State v. Arnmstrong, 110 Ws. 2d 555, 571 n.23, 329 N W2d 386

(1983), the nmpjority takes this approach further here by not

merely outlining guidelines for the admssibility of a certain

®In Guthrie v. Wsconsin Enploynment Relations Commission

111 Ws. 2d 447, 331 N.wW2d 331 (1983), we did establish a per
se rule that a judge in admnistrative proceedings nust
disqualify hinself or herself, if the judge had acted as counsel
for one of the parties in the same action or proceeding. 1d. at
458. However, we did so because a fundanental tenet of due
process is a decision naker who is, and appears to be,
inpartial. 1d. at 457-58.
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type of evidence, but instead instituting a per se ban on such
evi dence. It prohibits circuit courts from admtting such
evi dence under circunstances where the reliability and voluntary
nature of the testinmony could not be challenged and its only
"flaw' is that it was not recorded.

1170 Li kewi se, interrogations of juveniles differ from the

pol ygraph evidence at issue in State v. Dean, 103 Ws. 2d 228

307 N.W2d 628 (1981), where we concluded that "the lack of [an
adequate standard for circuit courts to gauge the reliability of
pol ygraph evi dence] heightens our concern that the burden on the
trial court to assess the reliability of stipulated polygraph
evidence nmay outweigh any probative value the evidence nay
have." Id. at 279. Here, courts have |ongstanding standards by
which to assess whether an in-custody adm ssion was know ng and
vol untary. The majority does not <contend that unrecorded
adm ssions are per se wunreliable, but instead chooses to
institute a blanket prohibition on unrecorded adm ssions sinply
because it prefers this alternative.

171 The majority opinion concentrates both the |egislative
and the judicial power in the supreme court.’ By its mandate,
the court has enacted a |aw (custodial questioning of juveniles

must be tape recorded where feasible and w thout exception if

the questioning occurs at a place of detention); the court wll

" This is not the first time this term that the court has

done so. In March, as a result of a rule-making petition, the
court “"repealed" the frivolous action statute, Ws. Stat.
8§ 814.025, a substantive rule enacted by the |egislature, which
was not unconstitutional. Suprene Court Order No. 03-06,
effective July 1, 2005, 2005 W 38, = Ws. 2d

7
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interpret its law (if a question arises about whether tape
recording is required by the circunstances of the case); and the
court will nmete out the punishnent for a violation (exclusion of
all statenments made if not recorded under the circunstances set
out in the majority opinion).

172 Concentration of power in one branch of governnent in
a tripartite system of governnent is suspect because the system

was created to prevent exactly that. See State v. Holnes, 106

Ws. 2d 31, 42, 315 N.WwW2d 703 (1982). Concentration permts
one branch of governnent to exercise power with no procedura
check or balance by another branch. As we, ourselves, have
repeatedly explained, the Wsconsin Constitution envisions a
separation of the legislative and judicial powers. 1d. Here, a
majority of the court says it has the requisite constitutiona
power . Query: If the court bases its decision on the
constitution, who is to say the court has gone too far when the
suprene court is the final arbiter of what the constitution
means?

1173 The concurrence of the Chief Justice discusses at
great length a view of the extent of this court's supervisory
authority wunder Article VI, Section 3 of the Wsconsin
Constitution. In none of the cases cited has the Wsconsin
Suprene Court even tangentially inplied that the suprene court
has the authority to direct how |l aw enforcenent carries out its
of ficial duties. Yet, that is the issue that the nmgjority
opi nion takes up here: Can this court suppress the adm ssion of

statenents obtained by |aw enforcenent, through neans that are
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nei ther unconstitutional nor contrary to statute, by virtue of
t he supervisory authority contained in Article VII, Section 3?
1174 The concurrence also asserts that the "exercise [the
court's] superintending power here is a question of policy, not
power." Chief Justice Abrahanson's concurrence, 165. This view
assunes that the supreme court does have the power to regul ate
police conduct that is neither unconstitutional nor violative of
a statute. This assertion is taken fromthe witings of Justice

Bablitch in State ex rel. Hass v. Wsconsin Court of Appeals,

2001 W 128, 248 Ws. 2d 634, 636 N.W2d 707, where he explains
that in that case, "The question of whether the court wll
exercise its superintending authority is one of policy, not

power." 1d., Y12. However, in Hass there was no doubt that the

suprene court did have the power to direct the court of appeals
to grant all petitions for interlocutory appeal where the

circuit court had denied the defense that the action was barred

due to a final federal court judgnent. Id., 910. The issue
presented in Hass was whether the court should do so. | d.
Here, the issue is whether the court does, indeed, have the

power it has exercised.

1175 | disagree with the assertion that the early
interpretations of Article VII, Section 3 were "broad." Chi ef
Justice Abrahanson's concurrence, 977. To the contrary, our

earliest cases after the adoption of the Wsconsin Constitution
explained that the suprenme court's Article WVII, Section 3
supervisory power related only to the suprenme court's regul ation

of other state courts. In Attorney General v. Blossom 1 Ws.
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317 (1853), we sought to explain how these powers could be
exer ci sed: "What, then, are the neans, instrunentalities and
agencies by which this power is to be exercised? Cearly the
ordi nary nmeans provided by the common |aw, or such as should be
supplied by legislative enactnent."” Id. at 325-26. And in
Seiler v. State, 112 Ws. 293, 87 N W 1072 (1901) we said:

"The power of superintending control is the power to 'control
the course of ordinary Ilitigation in inferior courts,' as
exerci sed at common |aw by the court of King' s Bench, and by the
use of wits specifically nentioned in the constitution and
other wits there referred to or authorized." 1d. at 299. The
court in Seiler then went on to explain how the constitutiona
terms were chosen and their nmeaning at the tinme the constitution

was adopt ed:

The term "superintending control™ then had a well-
defined neaning, and it, and none other, was carried
into the constitution by the framers thereof. I n

order to correctly understand that neaning, we nust
view the constitution from the standpoint of its
franmers. If we were not anchored firmy to the
common-|law idea of the extent of nmere superintending
control of one court over another, as distinguished
from appellate jurisdiction, we should drift at once
into confusion in respect to the scope of the
authority of this court. Wiile the true limts of
judicial power nust be jealously guarded and firmy
mai ntained, it would be as dangerous to extend as to
l[imt the sane, by giving to the |anguage in which the
jurisdiction was granted a neaning different from that
which was in mnd when the grant was made. The power
of superintending control, as has been decided and
before indicated, has to do only wth controlling
inferior courts in the exercise of their jurisdiction

10
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Id. at 300. Certainly any reader wll see the leap from

supervising |l ower courts to supervising | aw enforcenent.?

8 The following cases are listed in the order in which they
are mentioned in the Chief Justice's concurrence. Several have

nothing to do with Article VII, Section 3 and several exam ne
only whether the court has original jurisdiction in given
ci rcunst ances: State ex rel. Friedrich v. Crcuit Court for

Dane County, 192 Ws. 2d 1, 531 N.W2d 32 (1995) (addressing
whether the rates set for court-appointed attorneys nust be
those set by the suprene court or those set by statute;

Friedrich never nentions Article VII, Section 3); Arneson V.
Jezwi nski, 206 Ws. 2d 217, 556 N.W2d 721 (1996) (concluding
that the suprenme court should use its Article VII, Section 3

power to require the court of appeals to grant all petitions for
interlocutory appeal where a claim of qualified imunity had
been denied in the circuit court); State ex rel. Hass v. Ws.
Court of Appeals, 2001 W 128, 248 Ws. 2d 634, 636 N.w2d 707
(concluding that the suprenme court should not use its Article
VII, Section 3 power to require the court of appeals to grant
all petitions for interlocutory appeal where the circuit court
has denied a defense that the action before the court is barred
by a final federal adjudication); State v. Jennings, 2002 W 44,
252 Ws. 2d 228, 647 N.W2d 142 (concluding that the suprene
court should not use its Article VII, Section 3 power to require
the court of appeals to certify all appeals where a prior
decision of this court appears to conflict with United States
Suprene Court precedent); State ex rel. Reynolds v. County Court
of Kenosha County, 11 Ws. 2d 560, 105 N WwW2d 876 (1960)
(concluding that the suprene court has superintending power
under Article VIlI, Section 3 to restrain the county court of
Kenosha County frominterfering with the liberty of the sheriff
and the county purchasing agent because of matters arising out
of a proceeding in that court); Brand v. M| waukee County, 251
Ws. 531, 30 NW2d 238 (1947) (concluding that no appeal Ilies
from an order nmade by a judge in a special proceeding under Ch.
51; Brand did not involve the superintending authority of the
court); Johnson (concluding that the exercise of the suprene
court's superintending power over "inferior courts” was not
limted to the use of the specific wits listed in Article VII,
Section 3); In re Kading, 70 Ws. 2d 508, 235 N W2d 409, 238
N.W2d 63, 239 N W2d 297 (1975) (concluding the suprene court
has the authority under Article VII, Section 3 to require a
judge to file a financial disclosure statenent); In re Phelan,
225 Ws. 314, 274 N.W 411 (1937) (concluding that the suprene
court would issue a wit of prohibition to restrain further
proceedings in the circuit court for Rock County because of a
11
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1176 Accordingly, | conclude, as | began, by stating that
it would benefit both juveniles and law enforcenment iif the
| egislature were to enact the tape recording requirenents set
out in the majority opinion. My sole concern is that in
stretching our constitutional powers to achieve a goal | believe
to be good for Wsconsin, we set up a nechanism w thout checks
and bal ances. Over the long term judicial restraint better
serves the people of Wsconsin than the concentration of power
the mpjority opinion enploys. As Justice Robert H. Jackson
said, "the validity of a [principle] does not depend on whose ox

it gores.” Wells v. Sinonds Abrasive Co., 345 U S. 514, 525

(1953). Accordingly, | respectfully dissent from that portion

simlar action involving the same controversy and the sane
parties pending in federal court); MEwen v. Pierce County, 90
Ws. 2d 256, 279 N.W2d 469 (1979) (concluding even though a
circuit court order was not appealable, the suprene court's
superintending authority over all courts permts it to reach the
nmerits of the circuit court's decision); The Attorney Ceneral v.
Blossom 1 Ws. 277 [*317] (1853) (concluding the suprene court
had original jurisdiction to issue the wits listed in Article
VI, Section 3, including quo warranto); The Attorney General V.
Chi. & NW Ry. Co., 35 Ws. 425 (1874) (concluding the suprene
court had original jurisdiction to entertain an action by the
attorney general to issue an injunction against railroad
conpanies); State ex rel. Unbreit v. Helns, 136 Ws. 432, 118
N. W 158 (1908) (denying the issuance of a supervisory wit to a
trial court that dismssed a crimnal conplaint because there
was anot her adequate renedy); Seiler v. State, 112 Ws. 293, 87
N.W 1072 (1901) (concluding that the superintending power of
the suprenme court is limted to controlling other state courts
in the exercise of their jurisdiction); In re Integration of the
Bar, 249 Ws. 523, 25 N.W2d 500 (1946) (concluding the State
Bar Association of Wsconsin should not be integrated; Article
VII, Section 3 is not nentioned); In re Pronmulgation of a Code
of Judicial Ethics, 36 Ws. 2d 252, 153 N.wW2d 873, 155 N W2d
565 (1967) (concluding that the suprenme court had inherent and
inmplied supervisory powers sufficient to enact a code of
judicial ethics).

12
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of the majority opinion that requires tape recording of the

guestioning of juveniles and nandates suppression absent the

requi red recording.

1177 | am authorized to state that Justice JON P. WLCOX
joins the discussion of Article VII, Section 3 of the Wsconsin

Constitution in this concurrence and di ssent.

13
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